LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 3: Working Conditions Policy
Section 4: Employment Contract Policy
(1) Civil Code


The Japanese Civil Code was enacted in 1896. This Code was highly influenced by French and German Civil Codes. The Code is divided into 5 parts: general provisions, real rights, obligations, relatives and succession. The third part on obligations contains chapters on contract and tort. Employment contract is provided in the eighth section of the contract chapter. As mentioned later, 1947 Labor Standards Law and subsequent case laws substantially modified the main principle of the Civil Code. But the employment provisions in the Code were not revised at all. Therefore it is not sufficient for understanding of the current employment legislation to read only employment provisions in the Civil Code.

Employment contract is a contract where “one of the parties agrees to render service to the other party and the latter agrees to pay him remuneration therefore” (Article 623). The period for service may be fixed, but “if the period for service exceeds five years, ･･･either party may terminate the contract at any time after the expiration of five years” (Article 626). This 5 years limit on the length of employment contract was substantially revised by Article 14 of the 1947 Labor Standards Law which stipulated that “labor contract shall not be concluded for a period longer than one year”, which was recently revised to 3 years in principle. The period of service has been one of the focuses of employment contract policy.

The most important provision in the employment section of the Civil Code is Article 627. It reads: “if no period for the service has been fixed by the parties　( = open-ended contract), either party may at any time give notice to the other party to terminate the contract; in such case the contract of service shall come to an end upon the expiration of two weeks after such notice has been given.” It explicitly declares that Japanese legal system adopts the principle of “employment at will”. Yes, it was. Neither Factory Law nor Labor Standards Law revised the principle. Until 2003, there was no provision which restrict employer’s right to fire explicitly at least in the statute book. However, the successive case laws have changed the principle completely. And the precedents became the legal provision in 2003 revision of Labor Standards Law.
(2) Labor Standards Law and its revision

Labor Standards Law stipulated that “labor contract shall not be concluded for a period longer than one year” (Article 14) in 1947. This was intended to prevent employers from unduly restricting workers' resignation. This provision was maintained for nearly half century, but the socio-economic situation surrounding it has been changed drastically. High economic growth and labor shortage made the fear of restraint out-dated. On the other hand, while case laws have restricted dismissal of workers with open-ended employment contract, the fixed-term employment contract was left to be subject to termination of period. This made the latter more precarious type of employment than the former.


Study Group on Labor Standards Law submitted a report on labor contract legislation in 1993. It advocated the extension of 1 year limit of the period of labor contract to 5 years because both employers and employees need longer period of contract than 1 year. Based on the report, the tripartite Labor Standards Council began the debate on the issue as well as other issues such as discretionary work scheme. While the employer side wanted the abolition of any limit on the period of contract, the trade union side insisted the status quo based on the understanding that the current legislation did not prohibit the conclusion of longer period of contract than 1 year which did not restrain the resignation of worker.


After the heated discussions in the Council, the provision in the Law was revised in 1998. The new provision was a result of compromise between social partners. The principle of 1 year limit on the period of labor contract was maintained. But some exceptions which set 3 years limit were added. The exceptions were: (a) labor contracts with workers who have a highly specialized knowledge, skill or experience, (b) labor contracts with workers at the age of 60 or older. This compromise was too restrictive for employers to utilize the option. The employer organization and particularly the Council for Regulatory Reform in Cabinet Office advocated the deregulation of the limit.

After all, Labor Standards Law was revised again in 2003. This time, the revision was radical. The limit on the period of labor contract was in principle extended to 3 years. And the exceptions for the highly-skilled workers or older workers were set at 5 years. Moreover, the coverage of “highly-skilled workers” was substantially expanded.
(3) Fixed-term labor contract issues

In the letter of the Civil Code, open-ended employment contract enjoys less security than fixed-term contract. It provides that “if no period for the service has been fixed by the parties, either party may at any time give notice to the other party to terminate the contract; in such case the contract of service shall come to an end upon the expiration of two weeks after such notice has been given” (Article 627) and that “even where a period for the service has been fixed by the parties, either party may, if any unavoidable cause exists, immediately terminate the contract; but if such cause has arisen by the fault of one of the parties, such party is liable for damages to the other party” (Article 628). The requirement of “unavoidable cause” protects fixed-term workers from dismissal during the period of service. But where case laws protect workers with open-ended contract from dismissal, there is no consolation for fixed-term workers who may be terminated his/her contract on the expiration of the period.

This issue had already appeared in pre-war era in the name of “temporary workers issue”. But at that time, the focus was dismissal allowance corresponding to two weeks wages. After the war, successive case laws have protected the open-ended contract from dismissal using “the doctrine of abusive dismissal”. But fixed-term workers cannot use the doctrine directly because they are not “dismissed” but they are just terminated their contract on the expiration of it. To overcome this difficulty, the Supreme Court judged in 1974 that “where there was a desire for continued employment on part of both contracting parties, and where the fixed-term contracts were repeatedly renewed so that they were de facto indistinguishable from open-ended contracts, the refusal to renew is tantamount to a dismissal” (Toshiba Yanagi-cho Factory case).

However, this judgment did not admit a fixed-term contract as an open-ended contract. Employer’s refusal to renew the fixed-term contract may be “tantamount to a dismissal” in certain situations, but it cannot be regarded as a dismissal. In response to the judgment, employers became cautious in concluding fixed-term contract. When they conclude a fixed-term contract, they expressly declare that the fixed-term contract shall not be renewed on the expiration. But after the termination of the contract, they are to conclude a new fixed-term contract with the worker.

In the process of the 1998 revision of Labor Standards Law, trade union side demanded the introduction of regulation on concluding or renewing fixed-term contract. But at that time, the issue was not included into the legal provisions. Ministry of Labor set up Study Group on Renewal of Fixed-term Contract in 1999, and it issued a circulation titled Guidelines on conclusion, renewal and refusal of renewal of fixed-term labor contract based on the report of the Group in 2000. The Guidelines required employers to explain fixed-term workers whether they were renewed or not and its reason. This “guideline” was not an announcement of Minister which was legislation in itself, but just a director-general’s circulation which has no legally binding effect. 

In 2003 revision of Labor Standards Law, a new framework provision which gives Minister the competence to make guidelines on conclusion, renewal and refusal of renewal of fixed-term labor contract was stipulated. Based on it, legal Guidelines on Conclusion, Renewal and Refusal of Renewal of Fixed-term Labor Contract was issued in the form of Minister’s Announcement in 2003. The Guidelines stipulated that employers must clearly state whether they were renewed or not and criteria of those case. It also stipulated that if an employer wish to terminate (refuse to renew) the fixed-term contract, he/she must provide at least 30 days notice. The last point resembles Article 20 of Labor Standards Law.

In 2007, Labor Contract Law was enacted. It stipulates that “an employer cannot dismiss a worker with fixed-term contract until its expiration unless any unavoidable cause exists” (Article 17(1)). This provision just reproduced Article 628 of the Civil Code. The Law also stipulates that “an employer must give consideration to a worker with fixed-term contract not to renew the labor contract repeatedly by setting too short term unnecessarily” (Article 17(2)). This provision can be seen as a soft restatement of the above mentioned guidelines.

Recently, equal treatment in working conditions between fixed-term workers and open-ended workers has also been discussed. European Union adopted a Directive on fixed-term work in 1999 which stipulated the equal treatment principle. This issue became the focus of debate on fixed-term workers in the tripartite Labor Policy Council in 2006. This topic was abandoned in the last report of the Council because employer side adamantly resisted such idea. However, the Diet modified the proposed Labor Contract Law and inserted a new provision on consideration on balance. “Labor contract shall be concluded or modified by an employer and a worker in considering the balance” (Article 3(4)). There are no references for the term “balance.” But this provision implies that there shall be some “balance” between workers with open-ended contract and workers with fixed-term contract. This amendment was motivated by the revision of Part-Time Work Law in 2007 which incorporated the equal treatment of particular type of part-time workers and balanced treatment of other type of part-time workers.
(4) Dismissals

As mentioned above, the Civil Code provides that “if no period for the service has been fixed by the parties, either party may at any time give notice to the other party to terminate the contract; in such case the contract of service shall come to an end upon the expiration of two weeks after such notice has been given” (Article 627). This article has been maintained without any change from 1896 (19th century!) until now. As far as the Civil Code is concerned, Japanese legal system is characterized with the principle of “employment at will”. Neither Factory Law nor Labor Standards Law revised the principle except for some restrictions on dismissal during periods of medical treatment of a work-related injury or periods before and after childbirth.

However, the successive judgments have changed the principle completely. They constitute a case law called “abuse of the right to dismiss”. Article 1 Paragraph 3 of the Civil Code provides that “abuse of right shall be prohibited”. Many judgments referred to this provision and decided that an objectively unreasonable and socially unacceptable dismissal was an abuse of the right to dismiss and it was declared null and void. This case law essentially established a new legislation which restricts any dismissals without objective reasonableness and social acceptability. It was endorsed by the Supreme Court in 1975 (Japan Salt Manufacturing Company case). 

Moreover, successive precedents have established a case law on redundancy. Any redundancies shall be abuses of the right to dismiss if they do not meet the following four requirements. First, there must be business necessity to resort to reduction of personnel. Second, the employer is obligated to take various measures to avoid redundancy, such as reduction of overtime, reduction of recruitment, non-renewal of fixed-term contract, reduction in salaries of managers, temporary stoppage of operation with reduced pay, and solicitation of voluntary retirement. Third, if unavoidable, the selection of those workers to be dismissed must be made on an objective and reasonable basis. Lastly, management must explain and consult with trade union or workers group on the redundancy.

In the meantime, ILO adopted Recommendation No.119 concerning Termination of Employment at the Initiative of the Employer in 1963, and Convention No.158 and Recommendation No.166 concerning Termination of Employment at the Initiative of the Employer in 1982. The former Recommendation required that “termination of employment should not take place unless there is a valid reason for such termination connected with the capacity or conduct of the worker or based on the operational requirements of the undertaking, establishment or service.” The latter Convention also stipulated procedure prior to or at the time of termination, procedure of appeal against termination, severance allowance and other income protection and consultation of workers' representatives.

In 2003 revision of Labor Standards Law, a new article on dismissal was stipulated. It reads that “a dismissal shall, where the dismissal lacks objectively reasonable grounds and is not considered to be acceptable in general social terms, be treated as an abuse of that right and null and void” (Article 18-2). This revision was originally motivated by a call for deregulation. Council for Regulatory Reform in Cabinet Office advocated the deregulation of the above-mentioned case law which is regarded as too rigid and restrictive. They insisted that a new article that stipulates the right to dismiss is not restricted generally should be enacted. Many scholars of economics suggested that too rigid restriction on dismissals causes reduction in recruitment. Trade union side opposed to this argument and insisted that the case law should be strengthened and stipulated in Labor Standards Law. Employers’ attitude was more nuanced. They agreed neither the deregulation nor the strengthening of the case law. They regarded the case law appropriate because it not only obliged an employer to retain his/her employees but also give him/her a prerogative to change employment and working conditions of the employees. Excessive deregulation on dismissals may risk the employers’ prerogative. If an employer can dismiss his/her employees at will, why the employees should obey the employers’ order? After all, the text of the new article on dismissals was exactly same to the case law. Nothing was added or reduced. In 2007, this provision was transferred to Labor Contract Law without any change.
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