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Chapter 3: Legal Aspects of Japanese Employment System

Section 6: Trade Union and Labor-Management Consultation

On the industrial relations in Japan, you have already heard on its historical development. Today, I would like to explain the contemporary legal framework and its implementations.
(1) Enterprise Unionism
Enterprise unionism is a significant feature of Japanese industrial relations. This is a system in which trade unions are established within an individual enterprise. They bargain collectively with a single employer. And collective agreements are concluded at the enterprise level. These are the main characteristics of enterprise unionism.

Enterprise unions within the same industry often join an industrial federation of unions, and the industrial federations are affiliated with national confederations. However, industry-level collective bargaining is very rare. It is in contrast with European societies.
(a) Enterprise Unions

An enterprise union organizes workers in the same company irrespective of their jobs. As a result, both blue-collar and white-collar workers are organized in the same union. Enterprise unions normally limit their membership to regular workers. But there are no legal obstacles which prevent enterprise unions from organizing part-time or temporary workers.


This is due to the fact that there is difference between the interests of regular workers and that of non-regular workers, and they sometimes even conflict. Regular workers are employed under indefinite term contracts and are paid with a monthly salary. In contrast, non-regular workers are usually employed under fixed-term contracts and are paid at an hourly rate. It is understood that regular workers implicitly agree to comply with overtime orders or transfer orders in accordance with business necessity, while non-regular workers usually do not owe such obligations. 

It is the established practice to terminate contracts of non-regular workers before dismissing regular workers. Therefore, the employment security and better working conditions of regular workers are often sustained by the unstable and contingent employment of non-regular workers. Non-regular workers tend to migrate towards other employment opportunities which offer them better hourly rates, and respond to incentives in the external labor market, while regular workers operate within the internal labor market. This difference between regular and non-regular workers has been an obstacle preventing enterprise unions from actively organizing non-regular workers within the same company.

(b) Predominance of Enterprise Unionism
Enterprise unionism is not required by law. The Trade Union Law envisages not only enterprise unions but also industrial unions or other types of unions as seen in other countries. However, more than 90% of all trade unions in Japan were enterprise unions, and they consisted more than 90% of all organized workers.

There are several reasons for the dominance of this pattern of organization. Historically, Japan had little experience with industry-wide unionism before World War II, and the experience of the wartime regime that mobilized all workers into units at the enterprise level (Industrial Patriotic Front or Sampo) may have had some influence. After the war, workers freely used the enterprise-level workplace facilities as the most convenient place and unit of organization.


Besides these historical reasons, the functional excellence of enterprise unions in Japanese employment relations should be recognized as the main reason that enterprise unionism has continued to predominate until now.


Under the long-term employment system, dismissals are avoided at all costs. In turn, workers are subject to flexible adjustment of working conditions. Workers are transferred within a company and receive in-house education and on-the job training. The promotion and wages of each worker are decided primarily by that individual’s length of service and performance. In this highly developed internal labor market, industrial-level or national-level negotiations make little sense. Enterprise-based trade unions and enterprise-level collective bargaining have been the most efficient mechanism for reconciling the requirements of an internal labor market with the workers’ demands.

(2) Legal Framework of Trade Unions
Collective labor relations are primarily regulated by the Trade Union Law and the Labor Relations Adjustment Law. The Trade Union Law sets requirements for recognition as a qualified union. It establishes the unfair labor practice system which prohibits employer’s anti-union actions. It gives collective agreements normative effect. It also establishes the Labor Relations Commissions, which judge unfair labor practice cases and help resolve labor disputes. The Labor Relations Adjustment Law facilitates the resolution of collective labor disputes. Under the Law, the Labor Relations Commissions have competence for conciliation, mediation and arbitration of labor disputes. These laws provide a basic framework for industrial relations in the private sector.
(a) Plural Unionism


The Trade Union Law sets just four requirements for a labor organization to enjoy statutory rights and remedies. First, the organization must be primarily formed by workers. Second, the organization must be independent of the employer. Third, the main purpose of the organization must be to maintain and improve the working conditions of workers, not political or social movement. Fourth, to be deemed an organization, there must be at least two members. Other than these requirements, there are no further requirements. Majority support of the workers in the establishment or company is not required. There is no minimum number of members. If it has only two members, it can enjoy full-fledged rights. There is no need of registration with a governmental agency. In short, Japan has few requirements for organizing trade unions.

There seems to be a common misunderstanding among foreigners that enterprise unionism in Japan means that only one trade union exists in one company. But this is not the case. Multiple trade unions may exist in a single company, each with the right to organize, bargain and act collectively. In fact, a large company occasionally has multiple trade unions, normally one is the cooperative dominant trade union and other radical minority trade unions organize few workers.

Plural unionism gives rise to various complex legal issues in relation to the establishment of uniform working conditions, and the employer’s neutrality towards trade unions. For example, if a company bargains with only majority union, it constitutes unfair labor practice against minority union.
(b) Union Shop Agreements


It is a common practice for an employer and a trade union to conclude a union shop agreement which requires the employer to dismiss a worker who does not join that trade union or who is deprived of his/her membership from that trade union.


If a union shop agreement requires the employer to dismiss the members of other trade unions in the company, it would collide with the other trade union’s right to organize guaranteed under the system of plural unionism. Therefore, the Supreme Court has held that a union shop agreement should be interpreted to require the employer to dismiss workers who refuse to join any trade unions, but that this does not apply to workers who choose to join another trade union (Mitsui Warehouse Harbor Express case (Dec. 14, 1989)). This is logical consequence of plural unionism, but it actually weakens the influence of majority union.
(3) Collective Bargaining

(a) Employer’s Duty to Bargain Collectively

Trade Union Law provides an employer’s duty to bargain collectively. An employer’s refusal to bargain collectively with the representative of the employer’s workers without proper reasons is an unfair labor practice. The Labor Relations Commission will issue a remedial order and order the employer to bargain with the trade union in good faith. This system is modeled on the Wagner Act in the United States. However, the collective bargaining system in Japan significantly differs from the American model. First, the Trade Union Law does not adopt an exclusive representation system. Each trade union enjoys full-fledged right to bargain collectively. Therefore, in Japan, there are neither elections to choose an exclusive representative of workers nor the concept of a bargaining unit. Even a trade union that organizes a few workers in a single company shares the same bargaining right as a trade union that organizes the majority of workers in the company. Because of this plural representation system, collective agreements lack universal effect within a single company when several trade unions co-exist. A collective agreement concluded between the majority trade union and the employer only applies to the majority trade union members. Minority trade union members remain unaffected.
(b) Decentralized Collective Bargaining and Shunto
The most significant feature of collective bargaining in Japan is its decentralization. Reflecting the organizational structure of trade unions in Japan, most collective bargaining takes place at the company level. Industry-level or national-level bargaining is very rare. As a result of decentralized bargaining, most collective agreements are concluded at the company level. Therefore, in contrast to European practice, collective agreements in Japan prescribe not minimum standards but the actual working conditions. Since their application is confined to the individual company, collective agreements in Japan do not create universal norms that apply to a particular industry or occupation.

This decentralized bargaining system has enabled enterprise-based unions and employers to adapt changing socio-economic circumstances swiftly and flexibilly. On the other hand, it has several defects, such as the weak bargaining power and the lack of the universal impact across the industry or nation.

To compensate for the weakness in bargaining power and lack of industry or nation-wide impact, trade union leaders devised in 1955 a unique wage determination system called “Shunto” (spring wage offensive). Under the Shunto system, every spring, industrial federations of enterprise unions and national confederations set the goal for wage increases and coordinate the time schedule of company-level negotiations and strikes across companies and industries. According to the schedule, strong enterprise unions in a prosperous industry, chosen as pattern setters, start negotiations first and set the market price for that year. Other enterprise unions then follow suit. The market prices established in Shunto also affect the public sector where strikes are prohibited. In this way, the Shunto strategy has compensated for the limitations of enterprise unionism in terms of bargaining power and establishing social standards across companies and industries.
(4) Collective Agreements
(a) Legal Effects of Collective Agreements

A collective agreement is a contract between a trade union and an employer (or an employer’s organization). Therefore, collective agreements have the legal effect of a contract between the parties. This legal effect is called an “obligatory effect”. The Trade Union Law further provides that collective agreements also have a special legal effect called a “normative effect”. This normative effect directly affects the content of individual employment contracts between the employer and individual workers who are members of the trade union.


According to the Trade Union Law, any portion of an individual employment contract is null and void if it infringes the standards concerning working conditions and other matters relating to the treatment of workers that are provided for in a collective agreement. In such a case, the individual portion of the individual contract is governed by the standards established in the collective agreement. Collective agreements not only supersede individual contracts but also invalidate work rules that infringe the collective agreement.
(b) Collective Agreements and Individual Contracts

In European countries, collective agreements are concluded at the industry level and consequently they set only minimum standards. In these countries, an individual employment contract that stipulates more favorable standards than those provided in the collective agreement is valid.


In contrast, most collective agreements in Japan are concluded at the company level and establish the actual working conditions. Therefore, it is generally understood that the standards provided by the collective agreement have a binding effect, not only on less favorable working conditions, but also on more favorable working conditions in individual contracts unless otherwise stipulated in the collective agreement.


When this kind of binding effect is given to collective agreements, unfavorable modifications of working conditions through collective agreements become possible. This enables an enterprise union to accept a pay cut in exchange for maintaining their employment. But the courts faced claims that contested the validity of collective agreement provisions that imposed unfavorable working conditions on union members. The Supreme Court recognized in the Asahi Fire and Marine Insurance case (Mar. 27, 1997) the binding effect of a disadvantageous modification of collective agreement on a union member who contested the binding effect.
(c) Extension of Normative Effect of Collective Agreement

As a general rule, a collective agreement applies only to the workers who are members of the trade union that is party to the collective agreement. A worker who becomes a member of the trade union after the conclusion of the collective agreement is also covered, but a worker who is not a member of the trade union is not covered by the collective agreement.

The Trade Union Law provides for exceptions to this general principle and extends the coverage of collective agreement to workers who are not members of the trade union that has concluded the collective agreement.


The first type of extension is called the “plant level extension”. When at least three-quarters of the workers regularly employed in an establishment come under the application of a particular collective agreement, the agreement shall be also applied to the remaining workers (Article 17, TUL).


The extension of a collective agreement raises two questions. One is whether an extended collective agreement that is unfavorable to non-union workers is binding. The Supreme Court held that disadvantageous collective agreement shall apply to non-union workers as a principle (Asahi Fire and Marine Insurance case (Mar. 27, 1997). The second issue is whether a majority union’s collective agreement can be extended to minority union members. It is generally understood that a majority union’s collective agreement does not extend to cover minority union members. In a word, unfavorable collective agreement applies both to members of the trade union and non-union workers but not to embers of another union.
The second type of extension is called the “regional extension”. When a majority of the workers of the same kind, in a particular region, are covered by a particular collective agreement, the Ministry of Health, Labor and Welfare or the prefectural governor may decide that the terms of that collective agreement should apply to the remaining workers of the same kind employed in the same region and to their employers (Article 18, TUL). This provision was modeled after the German general binding effect system. However, since most collective agreement in Japan are concluded at the company level, it is very rare that a particular collective agreement covers a majority of workers in a region. Consequently, this provision is rarely used.
(5) The diffusion of Joint Labor-Management Consultation

An interesting development is the spread of voluntarily established joint labor-management consultation and the consequent informalization of the collective bargaining process.


There is no legal requirement to establish joint consultation bodies. According to the 2004 survey, 37.3% of all surveyed establishments have such consultation bodies. 60.4% of such bodies are established by collective agreements.


The joint labor-management consultation system is a system in which employers and worker representatives can exchange information and views on such issues as management, production, welfare benefits and especially on problems relating to the workers’ employment, working and living conditions. The workers and their representatives meet with managers to discuss specific problems and deliberate on the necessary decisions, and they can have a voice in the process. Thus, this system helps to prevent conflicts that might otherwise occur, and resolve conflicts that have occurred, and to further mutual understanding and cooperation between the two sides. It has played a significant role in the smooth operation of industrial relations as a component to collective bargaining and grievance procedure.


European countries typically have dual systems, with industry-level collective bargaining by trade unions, and company or plant level consultation by works councils. The well-known examples are the joint industrial councils – Whitley Councils – that were established on the recommendation of the Whitley Committee in the U.K. during World War I, and the works councils (Betriebsrat) that were established in Germany under the Weimar Constitution after World War I. Since 1960s, the joint labor-management consultation system has been regarded as an important form of workers’ participation in management.

(6) Joint Consultation and Collective Bargaining


In European countries, cross-enterprise unions are prevalent, trade unions and employee representative organizations are distinctly separate. For example, in Germany, the works councils are entirely separate from trade unions which are organized outside the enterprise. The works councils are intra-enterprise employee organizations established by the law. They cannot regulate working conditions, which ought to be determined through collective bargaining and collective agreement at the sectoral level. Social, personnel and business matters can be determined by the works councils. The two kind of organizations are, as a rule, clearly different in their structure and function.


However, in Japan, the situation is different. The members of an enterprise union are the employees of that company, and the trade union is a single, exclusive organization composed only of those employees. Therefore, under the labor-management consultation system, the representatives of labor and management are entirely the same as the parties to the collective bargaining. Moreover, both labor and management conduct discussions and negotiations through these systems in the broad sense. Therefore, collective bargaining and labor-management consultation are, in fact, difficult to be distinguished in terms of organization and its function.

(7) The Importance of Joint Consultation System


It is important to promote the joint labor-management consultation system along with collective bargaining. The reason is that there is an increasing need for workers to have a place to voice their opinions, and exercise some kind of regulation, concerning problems that are not appropriate to be handled by collective bargaining but have a great impact on the workers’ employment and working conditions with which workers are greatly concerned.


First of all, many problems on the matters concerning management and production are not, by their nature, problems to be decided by negotiation and compromise between labor and management. Managers make decisions on business strategy and develop facilities investment plans, funding plans, sales projects, plans for opening up a new market, long-term personnel programs to realize their business strategy. These decisions should be made by the responsibility of management. In these matters, trade unions are not in the position to negotiate on an equal footing with management. They should not be dealt with under the threat of dispute acts.


However, the workers may consider the effects that such management strategies and projects will have on their employment, working and living conditions. Business strategies may result in reassignment, dismissals or other employment adjustment measures, which include closure or relocation of a plant, mergers with other companies, reorganization or abolishment of management organizations, changes in working method or arrangements.


Many workers in Japan are employed continuously over the long term in a particular company and acquire training and experience there. For them, the employment security and the improvement of their living conditions largely depend on the continued growth of the company they work for. Consequently, they have a strong interest in the future of their company, and in the management policies, plans, and business conditions that determine its future. It is natural that they should seek to acquire the necessary information to meet those interests.


On the other hand, many managers have realized the benefits of responding to employees’ concerns about such matters in order to gain their understanding and cooperation, which is necessary for them to survive the structural changes. 

Such information exchange and communication for mutual understanding cannot be realized through collective bargaining, which is conducted under labor-management confrontation. Labor-management consultation may be conducted under cooperation and mutual trust between labor and management. The information provided in the context of the joint labor-management consultation system is quite substantial in both quantity and quality. Sometimes, it extends to highly confidential matters. The main factor that makes it possible is the sense of common identity shared by both labor and management within a company. Thus, the management side can feel secure and confident that the employees, as members of the same company community, can take a cooperative stance toward management.

(8) Informalization of Collective Bargaining


The vague distinction between collective bargaining and joint consultation leads to an informalization of collective bargaining. Usually, joint consultation occurs prior to collective bargaining, and the participants and discussed subjects are similar to those in collective bargaining. Therefore, when the parties reach an agreement through consultation, there is no need to proceed to collective bargaining. It makes joint consultation a replacement for collective bargaining.


This movement from collective bargaining to joint consultation indicates a shift from mandatory to voluntary, formal to informal, adversarial to cooperative, and post to prior style of negotiation.


Employers have a duty to bargain on mandatory subjects, but they tend to refuse to bargain over non-mandatory matters, especially the maters that they believe managerial prerogatives. In contrast, joint consultation is a voluntary and informal procedure that is free from legal intervention. This encourages the parties to discuss any matters. Consequently, employers in Japan have developed strong communication networks with unions without regard to whether or not the subjects are employer’s prerogatives.


With the adversarial nature of collective bargaining, it is inevitable that employers regard trade unions as opponents and attempt to impose their managerial policies. In joint consultation, especially with widespread prior consultations, employee representatives are regarded as partners in handling employment-related issues. Because employee representatives in joint consultation intervene at an early stage of the decision-making process, employers can incorporate employee opinions into management policy, and they prevent potential conflicts by this practice.


In this context, it should be noted that joint consultation has been encouraged by the sanction of a union’s right to bargain. If the union is treated as hostile and its opinions are not taken into consideration by the employer, the union can at any time terminate joint consultation and initiate collective bargaining. The union decides whether or not to maintain such cooperative consultation practice. The bitter experience of severe confrontation between labor and management in the 1950s when the labor movement was led by radical socialists remained in the memory of employers at least through 1980s.
