LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 4: Gender Policy

In the past, labor policy consisted of 3 areas. Gender issues were concentrated into specific protections for women and motherhood. But recently, this area became one of the most active policy areas.

Section 1: Equal Opportunity for Men and Women
(1) Protection of women workers

Factory Law enacted in 1911 and enforced in 1916 directed toward the protection of women and minors. The working hours of both groups were limited within 12 hours per day (temporarily 14 hours for additional 15 years) and their night work were prohibited (but allowed in case of shift work), while male adult workers were not covered with any such restrictions. This legislation reflected international standards. ILO Convention No.4 concerning Employment of Women during the Night adopted at the first ILO Conference in 1919 prohibited night work by women. The Convention was revised twice, Convention No.41 in 1934 and Convention No.89 in 1948.

While the 1947 Labor Standards Law extended the coverage of working time limitation to male adult workers within 8 hours per day and 48 hours per week, it permitted unlimited overtime for male adult workers via “Article 36 agreement”. However, the Law limited overtime by women workers within 2 hours per day, 6 hours per week and 150 hours per year. Women’s overtime above the limit, as well as their night work, were prohibited (with some exceptions based on the jobs such as hospitals, hotels, restaurants and telephone operators). Thus, women workers were more protected than their male counterparts. But it meant that they could not work beyond the overtime limit and at night.

Ministry of Labor set up Study Group on Labor Standards Law in 1969. The Group published a report on protection of women workers in 1978, which advocated the abolition of protective provisions for women because of their discriminatory impact on women’s equal opportunity for employment. It was because employers preferred male workers who could work longer than women. The report also advocated the establishment of anti-discrimination legislation covering all stages of working life. But the report incurred fierce opposition from trade union side, which stubbornly resisted the “de-regulation” even if in exchange for equal treatment legislation. It was because this limitation and prohibition in fact protected the family life of female workers with children.

In the discussion in the tripartite Labor Standards Council, the positions of employers and trade unions were quite different. Employer side insisted the removal of protective provisions for women but did not accept the introduction of equal opportunity and treatment. In contrast, trade union side demanded the establishment of anti-discrimination legislation but adamantly opposed any removal of protections for women. Finally, the Council adopted a report which included 3 arguments, first one by academic members reflecting the intention of the Ministry, second one by employers’ representative members and third one by trade union’s representative members. Based on the report, Ministry of Labor drafted a proposal for a law establishing equal treatment principle as well as amending Labor Standards Law. Thanks to the deep divide between social partners, the proposal was weak both in establishing equal treatment and in removing women’s protections. In the 1985 revision of Labor Standards Law, the protective provisions for women were maintained for industrial enterprises and modified to 24 hours per month and 150 hours per year for non-industrial enterprises. Only women workers with supervisory authority and specialists were exempted from the protection.

Between 1985 revision and 1997 revision, the trend was completely changed. Employer side would not resist the outright ban on discrimination based on sex. And trade union side would not defend the protective provisions applied only to women. In 1997 revision, the protections for women except for maternity protections were almost removed. This policy evolution from protection to equal treatment also occurred in international standards. In 1990, ILO adopted new Convention No.171 and Recommendation No.178 concerning Night Work, which applied to both men and women. The Convention does not prohibit night work but required specific measures such as health assessment without charge.


The only exception which applied all women rather than pre- and post- childbirth period was the ban on underground work. This regulation is based on ILO Convention No.45 concerning the Employment of Women on Underground Work in Mines of all Kinds. But it was removed by the revision in 2006.
(2) Protection of maternity

The 1911 Factory Law already provided ban on work within 5 weeks after childbirth (compulsory within 3 weeks). In 1923, it was extended to 4 weeks before childbirth and 6 weeks after childbirth (compulsory within 4 weeks). In 1926, dismissals during these periods were also prohibited. These legislations reflected international standard. ILO Convention No.3 concerning the Employment of Women before and after Childbirth adopted at the first ILO Conference in 1919 provided maternity leave within 6 weeks before and after childbirth. Dismissals within these periods were also prohibited.

The 1947 Labor Standards Law extended the periods to 6 weeks before and after childbirth (compulsory within 5 weeks after childbirth). Dismissals within these periods plus 30 days were prohibited. The above-mentioned ILO Convention was revised to No. 103 in 1952 and No.183 in 2000. The period of maternity leave extended to 14 weeks.
(3) Equal opportunity and treatment in employment

(a) Equal wages for men and women


Article 4 of 1947 Labor Standards Law already stipulated that “an employer shall not engage in discriminatory treatment of a woman as compared with a man with respect to wages by reason of the worker being a woman”. But this provision only prohibits outright wage discrimination based on sex. Japan ratified ILO Convention No.100 concerning Equal Remuneration for Men and Women Workers for Work of Equal Value in 1967. But this did not prevent any other discriminatory treatment against women, as well as wage gap between men and women caused by discriminatory human resource management.
(b) 1985 Endeavor obligation law


The prime mover of gender equality policy in Japan was international movement promoted by United Nations, which reflected the feminist movement in 1960s. In 1967, UN general assembly adopted Declaration on the Elimination of All Forms of Discrimination against Women. In 1975, as International Women’s Year, the World Action Plan was adopted which required governments to take policies to ensure the equal opportunity and treatment between men and women. The Japanese government set up Planning and Promotion Center for Women’s Issues headed by prime minister in 1975. The Center drew up National Action Plan in 1977, which included employment issues. In 1979, Convention on the Elimination of All Forms of Discrimination against Women was adopted at UN general assembly and it required all necessary measures to eliminate discrimination against women. In 1980, Japanese government signed the Convention. Prime Minister Nakasone promised the modification of national legislation to ratify the Convention, which implied equal opportunity and treatment legislation.

Domestically, as mentioned above, Study Group on Labor Standards Law published a report on women workers in 1978, which advocated the establishment of anti-discrimination legislation covering all stages of working life, as well as the abolition of protective provisions for women. In the discussion in the tripartite Women and Minors Issues Council, employer side insisted the removal of protective provisions for women but did not accept the introduction of equal opportunity and treatment. Trade union side demanded the establishment of anti-discrimination but adamantly opposed any removal of protections for women. Finally, Ministry of Labor drafted a proposal for a law establishing equal treatment principle as well as amending Labor Standards Law but it was weak both in establishing equal treatment principle and in removing women’s protections.

Originally the new Equal Employment Opportunity Law was supposed to cover all stages of working life with compulsory effect, which meant that all discrimination against women workers were prohibited and deemed null and void. But because of strong opposition from employer side and weak support from trade union side (Then trade union side concentrated in maintaining the women’s protections.), the 1985 Law was weak in its legal effects. It merely required an employer to “endeavor to provide equal opportunity” between men and women in wide range of areas such as recruitment, hiring, assignment and promotion. It only prohibited the discrimination against women in particular training (excluding OJT), special fringe benefits and mandatory retirement, resignation and dismissal. But these areas were already covered by case laws. The most critical areas in human resource management were left to the tender mercies of employers. In addition to it, the Law set up Equal Opportunity Mediation Commission in each prefecture, but it was impossible to commence the procedure without agreement of both parties. Therefore, the procedure was never utilized until 1994. In a word, the 1985 Law was “endeavor obligation law” with a few legal obligations.
(c) 1997 Legal obligation law


The 1985 endeavor obligation law had a few legal effects but vast social impact on human resource management in Japanese companies. Between 1985 revision and 1997 revision, the trend was completely changed. The existence of the Law itself put pressure on employers. Employer side would not resist the outright ban on discrimination based on sex. The discussions in Women and Minors Issues Council were focused not on principles but on several particulars such as sexual harassment, indirect discrimination and positive action. The issue of indirect discrimination could not be solved and postponed to2006 revision. But the report of the Council to the Minister had single opinion agreed by both social partners. Ministry of Labor drafted a proposal for a law revising the old Equal Employment Opportunity Law and Labor standards Law. The Law was adopted in 1997 and enforced in 1999. In 1998, Minister of Labor issued guidelines for the enforcement of the Law.

Now the Japanese Equal Employment Opportunity Law became a true legal obligation law which has legal effect on human resource management in Japanese companies. It clearly prohibits any discrimination against women workers in recruitment, hiring, assignment and promotion. The guidelines specified the prohibited actions concretely such as, for example, excluding women from eligibility for recruitment or hiring by reason of their being women, setting different conditions of age, marital status, commuting conditions or other circumstance for women and men and  treating women differently from men in hiring examinations etc.

The new provisions introduced in 1997 revision were on positive actions and on sexual harassment. The Law provides that “the provisions of Articles 5 through 8 above shall not prevent employers from taking measures in connection with women workers with the purpose of improving circumstances that impede the securing of equal opportunity and treatment between men and women in employment”(Article 9). While the above mentioned guidelines provide that “establishing a quota for women or a quota for men to be recruited or hired” is prohibited, it is permissible if it is intended to rectify the unequal situation in the company. The Law only allows such positive actions, not obliges them.

The Law also provided that “the employer shall take necessary care so that female workers will not be subject to adverse treatment by the company or hostile working environment because of sexual harassment in the workplace”(Article 21). Under the law, the employer has a responsibility to prevent sexual harassment in the workplace, whether it is of the quid pro quo (something for something else) type (for example, requiring sexual service in exchange for favorite evaluation by the boss) or the hostile working environment type (for example, sticking nude poster on the wall).
(d) 2006 revision


In 2002, Ministry of Health, Labor and Welfare set up a Study Group on Equal Employment Opportunity Policy consisted of academics only. The Group published a report in 2004 which focused on four areas: indirect discrimination, discrimination based on pregnancy or childbirth, measures for positive actions and discrimination against men as compared with women. These topics were discussed in tripartite Labor Policy Council. The most heated point was the definition of indirect discrimination. Trade union side demanded that discrimination against part-time workers should be recognized as indirect discrimination against women if part-time workers consisted mainly of women and full-time workers consisted mainly of men. Employer side refused this approach adamantly. They insisted that gender equality law should not cover the different treatment based on employment status such as part-time worker or fixed-term worker.

After all, the compromise was struck in the report of the Council to the Minister that indirect discrimination was limited to just 3 cases: height or weight requirements in hiring, requirement of acceptance of transfer to any areas in hiring, and requirement of transfer experience in promotion. 


The Law was revised in 2006. On topics other than indirect discrimination, main revisions are as follows. Not only women but also men must not be discriminated in comparison with another sex. Not only dismissals but also unfavorable treatments based on marriage, pregnancy and childbirth are prohibited. If an employer dismisses a pregnant worker or a worker who has given birth, the dismissal is null and void unless he proves it is not based on the pregnancy or childbirth. 
Legal Text:

Labor Standards Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law1.pdf
Law on Securing, Etc. of Equal Opportunity and Treatment between Men and Women in Employment

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law4.pdf
Guidelines on Ways for Employers to Taking Appropriate Measures with Regard to Recruitment and Hiring, Assignment, Promotion, and Training
http://www.jiwe.or.jp/english/law/law1_3.html
Guidelines Concerning Matters for Employers' Consideration from the Viewpoint of Employment Management with Regard to Problems Caused by Sexual Speech and Behavior in the Workplace
http://www.jiwe.or.jp/english/law/law1_4.html
ILO Convention No.4 concerning Employment of Women during the Night (Shelved)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C004
ILO Convention No.41 concerning Employment of Women during the Night (Revised 1934) (Shelved)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C041
ILO Convention No.89 concerning Night Work of Women Employed in Industry (Revised 1948)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C089
ILO Convention No.171 concerning Night Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C171
ILO Recommendation No.178 concerning Night Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R178
ILO Convention No.45 concerning the Employment of Women on Underground Work in Mines of all Kinds
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C045
ILO Convention No.3 concerning the Employment of Women before and after Childbirth
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C003
ILO Convention No.103 concerning Maternity Protection (Revised 1952)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C103
ILO Recommendation No. 95 concerning Maternity Protection
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R095
ILO Convention No.183 concerning the revision of the Maternity Protection Convention (Revised)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C183
ILO Recommendation No.191 concerning the revision of the Maternity Protection Recommendation
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R191
ILO Convention No.100 concerning Equal Remuneration for Men and Women Workers for Work of Equal Value
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C100
ILO Recommendation No.90 concerning Equal Remuneration for Men and Women Workers for Work of Equal Value
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R090
Declaration on the Elimination of Discrimination against Women
http://www.unhchr.ch/html/menu3/b/21.htm
Convention on the Elimination of All Forms of Discrimination against Women
http://www.ohchr.org/english/law/cedaw.htm
