LECTURE MEMORANDUM ON HUMAN RESOURCE MANAGEMENT

(SPRING 2008 HAMAGUCHI)

Chapter 3: Legal Aspects of Japanese Employment System

Section 7: Regular Workers and Non-regular workers
(1) Overview

Japan has been known for its long-term or life-time employment practice with a high degree employment security. However, the Japanese workforce is divided into two groups: workers hired under indefinite period contracts and workers hired under fixed-term contracts. Regular workers are normally hired by indefinite period contracts and enjoy high employment security commonly known as “life-time employment.”

The typical model of the practice is as follows. A worker enters a company immediately after graduation and enjoys secure and stable employment until he/she reaches the mandatory retirement age, which is usually set at the age of 60. He/she receives systematic in-house education and on-the-job training and experiences various types of work under a periodical transfer program. Seniority, the length of his/her service at a particular company, is the major factor determining promotion and wages. In contrast, non-regular workers, such as part-time workers or temporary workers are often hired on a fixed-term contract basis. They can enjoy employment security only to a very limited extent. Therefore, the Japanese workforce has consisted of highly protected regular workers and less protected non-regular workers.

Statistics of 2006 show that 67.0% of Japanese workers are classified as regular workers and 33.0% are non-regular workers. The proportion of non-regular workers has constantly increased. The percentage of non-regular workers was 16.4% in 1985, 20.2% in 1990, 20.9% in 1995, and 26.0% in 2000. 
	　
	all
	men
	women

	　
	regular
	non-regular
	regular
	non-regular
	regular
	non-regular

	1985
	83.6
	16.4
	92.6
	7.4
	67.9
	32.1

	1990
	79.8
	20.2
	91.2
	8.8
	61.9
	38.1

	1995
	79.1
	20.9
	91.1
	8.9
	60.9
	39.1

	2000
	74.0
	26.0
	88.3
	11.7
	53.6
	46.4

	2005
	67.4
	32.6
	82.3
	17.7
	47.5
	52.5

	2006
	67.0
	33.0
	82.1
	17.9
	47.2
	52.8



The number of non-regular workers in Japan is steadily increasing. This increase provides employers with external or quantitative flexibility. However, the employment of non-regular workers is a complement to the core system. The key features of Japanese employment relations still lies in the internal and qualitative flexibility of the employment relationship of regular workers.

(2) Restrictions on Dismissals and Fixed-term Contract

The most important characteristic of legal protection for employment security is restraint on dismissals. Until recently, it was not imposed by legislation but by case-law (judicial precedent), the so-called doctrine on abusive dismissals. The 2003 revision of Labor Standards Law introduced this doctrine, which states that “a dismissal shall be considered an abuse of the right to dismiss and therefore null and void if it is not based on objectively reasonable grounds and may not be recognized as socially acceptable.” 

In contrast, a fixed-term employment contract terminates automatically upon expiration of the time period specified in it. Because the termination is not a dismissal in legal term, the above-mentioned case-law and new provision on the abuse of the right to dismiss does not apply directly. Therefore, when reduction of their workforce is required, Japanese employers have turned to refusing renewal of fixed-term contracts since dismissals of regular workers are severely restricted. Fixed-term contracts have functioned as shock absorbers to protect regular workers against fluctuating economic circumstances.

Many fixed-term workers had renewed their contracts repeatedly. As a result, they had been employed for many years and their employment relations had become indistinguishable from the employment contracts of regular workers. However, when a company refused to renew the contracts of fixed-term workers in response to a business slump, the question of employment protection for such fixed-term workers arose.


The Supreme Court decision on the Toshiba Yanagi-cho Factory case (Jul. 22, 1974) ruled that where there was a desire for continued employment on part of both contracting parties, and the fixed-term contracts were repeatedly renewed so that they were de facto indistinguishable from indefinite-term contracts, the refusal to renew is tantamount to a dismissal. Accordingly, the doctrine on abusive dismissal applies by analogy.


After the Toshiba Yanagi-cho Factory case, in order to avoid to be deemed renewal of fixed-term contracts being “indistinguishable from indefinite-term contracts”, Japanese employers executed more precise contracts and more strictly administered fixed-term contract renewals. However, the Supreme Court held that, in theory, even where the fixed-term contract was not indistinguishable from an indefinite-term contract, the doctrine of abusive dismissal shall apply by analogy when there was an expectation of continued employment and the contract was renewed five times (Hitachi Medico case (Dec.4, 1986)).


However, the employment protection of fixed-term workers is still inferior to the protection of regular workers with indefinite-term contracts. In the above-mentioned Hitachi Medico case, the Supreme Court has held that when an employment adjustment plan is implemented, it is reasonable to terminate fixed-term workers prior to regular workers and management need not solicit voluntary retirement from regular workers before terminating the employment of fixed-term workers. This means that non-regular workers should be less protected than regular workers.

The difference in the extent of protection of employment security reflects the fact that the company invests heavily in regular workers and follows careful procedures to hire them, as it expects such workers to remain with the company for a long time. In contrast, fixed-term workers are hired through simple procedures without similar prospects of long-term employment.


In 2003 revision of Labor Standards Law, a new framework provision which give Minister the competence to make guidelines on conclusion, renewal and refusal of renewal of fixed-term labor contract was stipulated (Article 14). Based on it, Guidelines on Conclusion, Renewal and Refusal of Renewal of Fixed-term Labor Contract was issued in the form of Minister’s Announcement in 2003. The Guidelines stipulated that employers must clearly state whether they were renewed or not and criteria of those case. It also stipulated that if an employer wish to terminate (refuse to renew) the fixed-term contract, he/she must provide at least 30 days notice. But this does not provide any restrictions on the termination of the contract.
(3) Part-time Workers

The Part-time Work Law defines a part-time worker as a worker whose weekly working hours are shorter than the weekly working hours of an ordinary workers. According to statistics, which defines a part-timer as a worker with less than 35 hours a week, there are 7.9 million part-timers, 90% of which are women, in 2006. In Japan, there are so-called “quasi-part-timers” who are hired under the contractual status of “part-timer” and are treated differently from regular workers despite the fact that their working hours are almost as long as that of regular, full-time workers. Therefore, the number of “part-timer” as employment status is larger than that in the above statistics.

Like ordinary workers, part-timers are covered by all labor laws except for certain matters, such as health insurance, unemployment insurance, pension and income tax. However, part-timers are significantly different from regular workers with respect to their treatment. For instance, part-timers are paid on an hourly basis, while regular workers including blue-collar workers are customarily paid daily or monthly. Moreover, while regular workers generally receive bonuses and retirement allowances, part-timers get no or very few such benefits. Part-timers are usually hired under fixed-term contracts and their employment is less secure than that of regular workers.
(a) Wage Difference between Regular Workers and Part-timers


Since most of part-timers are women, sex discrimination further complicates problems related to part-timers. The main legal issue concerning part-time workers in Europe is indirect discrimination against women, but his theory has not developed in Japan. 

Labor Standards Law states that “an employer shall not engage in discriminatory treatment of a woman as compared with a man with respect to wages by reason of the worker being a woman” (Article 4). However, there is no general provision establishing the principle of equal pay for equal work (or work of equal value). In Japan, there is no required correlation of wages to work performed. The basic principle for wages has been the seniority-based wage scheme coupled with the notion that wages should be sufficient to support the living of a worker and his family. In other words, wages are perceived as compensation for a worker’s loyalty to the employer rather than as direct compensation for some specific work performed.

Part-timers are not expected to follow overtime orders or transfer orders, while regular workers are expected to comply with such orders at any time. Therefore, even if part-timers and regular workers may be performing the same work or similar work, the wage disparity between them has been justified by the difference in their obligations.

From an economic perspective, the wages of regular workers are determined by the internal labor market, whereas the wages of part-timers are determined by the external labor market. Because they belong to the deferent labor markets, it is difficult to claim that the current wage scheme is categorically against public order or morals.
[image: image1.png]‘Wage diference of part-timers (regular workers = 100)

75

a1
. 741 "
7z
72
708
. 75 %S ma
or

o

o

6

o

ENE
i
wo
e
#an
#o
.
#o
#o
oo
oo

ET
o

[Comatusea T et





(b) Wage Difference between Regular Workers and Quasi-part-timers


However, this does not apply to cases where the manner in which both regular workers and part-time workers work is identical. In the Maruko Crossing Signal Company case (Mar. 15, 1996), Nagano District Court Ueda Branch dealt directly this issue. In this case, female non-regular workers and female regular workers had performed equal work, but non-regular workers were paid much less than regular workers. Although it refused to recognize a principle of equal pay for equal work under Japanese law, the court held that when the wage of non-regular workers is less than 80% of that paid to regular workers performing the same work, it exceeds the permissible extent of wage differentials and contravenes public order. In other words, while all wage differences between regular and non-regular workers doing the same work are not automatically illegal, those exceeding 20% should be deemed to be unjustified. This decision provoked heated discussion on the legal ground for the permissible 20% disparity.

In contrast, Osaka District Court held that the different treatment of fixed-term drivers who performed equal work as regular drivers was inevitable consequence of conclusion of different contracts and therefore it was not illegal (Nippon Mail Transportation Co. case (22. May 2002)). This decision stressed the importance of the freedom of contract.

Concerning policy issues, in its final report on July 19, 2002, the Study Group on Part-time Work within the Ministry of Health, Labor and Welfare stressed as a general indication of policy, the importance of “establishing rules for Japanese-style equal treatment:” (1) in cases where the current duties and responsibilities, the extent and frequency of reallocation and other conditions are identical, employers must coordinate their wage determination systems for part-time workers and regular employees; (2) in cases where there are certain logical reasons for being unable to coordinate the systems, employers should bear in mind the need for an appropriate balance between them.

The Part-Time Work Law was revised in 2007. The Law stipulates on “part-time workers equivalent to ordinary workers” that “the employer shall not engage in discriminatory treatment in terms of the decision of wages, the implementation of education and training, the utilization of welfare facilities and other treatments for workers by reason of being a part-time worker” (Article 8). Such part-time workers are those “for whom the description of his/her work and the level of responsibilities associated with said work are equal to those of ordinary workers employed at the workplace and who has concluded a open-ended labor contract with the employer, and whose job description and assignment are likely to be changed within the same range as the job description and assignment of the ordinary workers, in light of the practices at the workplace and other circumstances, throughout the entire period until the termination of the employment relationship with the employer”. Very few part-time workers would satisfy these strict requirements. On other types of part-time workers, “he/she shall endeavor to decide their wages (excluding commutation allowances, retirement allowances and others), with due consideration to a balance with ordinary workers, and by taking into consideration of such matters as the job descriptions of those part-time workers, the performances of their jobs, their motivation, and their abilities or experience” (Article 9).
(4) Dispatched workers

Worker dispatching was prohibited from the enactment of the Employment Security Law in 1947 until the enactment of the 1985 Worker Dispatching Law. The Law was drastically modified and deregulated by the 1999 revision. The number of dispatch workers has been steadily increasing. 
	　
	permanent
	registered
	total

	1990
	128,197 
	382,070 
	510,267 

	1995
	142,717 
	469,339 
	612,056 

	2000
	272,843 
	1,113,521 
	1,386,364

	2001
	298,561 
	1,449,352
	1,747,913

	2002
	338,594 
	1,791,060
	2,129,654

	2003
	375,406 
	1,986,974
	2,362,380

	2004
	421,200
	1,844,844
	2,266,044

	2005
	455,782
	1,933,982
	2,389,764

	2006
	866,501
	2,343,967
	3,210,468

	   



The Workers Dispatching Law permits two types of dispatching business. In regular employment-type worker dispatching, a dispatch worker is hired on a permanent contractual basis, and notification to the Minister for Health, Labor and Welfare is required. The second type is registration-type worker dispatching. in this type, the agency has workers registered in advance and it concludes an employment contract with the worker only upon dispatch to a client company. This latter type of worker dispatching is less stable because the existence of employment relations depends on the contract between a dispatching agency and a client company. Therefore, a permit from the Minister is required rather than mere notice.

Because worker dispatching relations involve a complicated triangular relationship, special regulations are required to protect dispatch workers. Dispatch workers maintain their employment relationship only with the dispatching agency and not with the client company. Therefore, as a general rule, the dispatching agency is responsible for compliance with the protective labor laws. However, because the client company actually directs and controls the dispatch workers, the Law provides that the client company should be responsible for certain matters such as working hour regulations and health and safety matters.
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The dispatched workers are different in the triangular relationship from other types of workers including regular workers and directly-employed non-regular workers (fixed-term and part-time workers). Human resource management of directly-employed workers involves only one actor – the firms which hire them. With dispatched workers, the employers are not the companies which actually order the workers to work. Dispatched workers conclude employment contracts with dispatching agencies, but the actual relationship involving work assignments arises with the client companies. In other words, there are two actors participating in the human resource management: the client companies and dispatching agencies.
(5) Contract Work Arrangement


The fourth category of non-regular workers is workers under contract work arrangement. The contract work arrangement is one where a worker works in the client company, not under the direction of the client company but of the contracting company who is his/her contractual employer. Direction of such workers by the client company constitutes an illegal labor supply business, and this is prohibited by the Employment Security Law (Article 44). If the client company would like to direct the workers, it should adopt worker dispatching scheme instead of contract work arrangement.


However, since worker dispatching in the manufacturing sector has been prohibited until recently, some contract work arrangement in manufacturing sector do not necessarily meet the requirement that the contracting company itself directs and orders its workers who perform the work. Such practices are called as “disguised contract work arrangement”.
