LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 4: Gender Policy
Section 2: Reconciliation of Professional and Family Life

In the past, division of labor by gender role was prevalent. Professional life was assigned to men, while family life was assigned to women. Care for children and other family members was regarded as women’s responsibility. This was reflected in legislations.

(1) Child Care Leave and Family Care Leave

(a) Child Care Leave

Before the enactment of Child Care Leave law in 1991, child care was deemed as women’s responsibility and child care leave was provided as an endeavor obligation of employer for only female workers. Working Women’s Welfare Law enacted in 1972 declared that “working women have an important role in bringing up next generation” and “working women shall be considered in order to promote reconciliation of professional life and family life”. Reconciliation of professional life and family life was just women’s issue, not men’s one. Even when Equal Employment Opportunity Law was enacted in 1985, the provision of child care leave was left as an endeavor obligation for only women workers. Male workers were not equal in taking up child care leave before the law. In case of woman, an employer could refuse child care leave because of business necessity. But in case of man, it was out of expectation. Men’s child care leave was unimaginable. The initiatives by the governing Liberal Democratic Party for legally binding child care leave legislation (targeted only for women) were blocked by employer organization in 1980s.


This gender bias can be detected not only in Japan but was permeated into international standards. ILO Recommendation No.123 concerning the Employment of Women with Family Responsibilities adopted in 1965 set as a general principle to “enable women to fulfill their various responsibilities at home and at work harmoniously”. Maybe, male workers did not have to fulfill their family responsibility. This stance drastically changed. In 1981, ILO adopted Convention No.156 and Recommendation No.165 concerning Equal Opportunities and Equal Treatment for Men and Women Workers: Workers with Family Responsibilities, which applied to both men and women. The Convention stipulated that “each Member shall make it an aim of national policy to enable persons with family responsibilities who are engaged or wish to engage in employment to exercise their right to do so without being subject to discrimination and, to the extent possible, without conflict between their employment and family responsibilities.”

The prime mover of legally binding legislation on child care leave in Japan was not this Convention, but a decline in birth rate of Japanese women. It fell to 1.57 in 1989 and 1.53 in 1990. Politicians began to worry about the decrease of Japan’s population and its consequences to the whole society such as fiscal bankruptcy of pension system and health insurance. Ministry of Labor started the discussion on the topic in Women and Minors Issues Council. The Council concluded that both male and female workers should have right to take up child care leave, because legally binding right of child care leave for only women could not be justified under Equal Employment Opportunity Law. Child Care Leave Law was adopted in 1991 unanimously.

The term “child care leave” was defined as a leave for the purpose of taking care of his or her child less than one year old (Article 2 (1)). Therefore the leave was one year at the longest. When an employer receives an application for child care leave from a worker, the employer may not refuse the application for child care leave (Article 6). But in the law, the term “worker” was defined as to not include fixed-term worker. Only workers with open-ended contract could enjoy the right. It was because fixed-term workers could not always expect to be employed after the completion of the leave.

In 1994, Childcare Leave Benefit was established in the framework of Employment Insurance Schemes. The benefit rate was at first 25% of daily wages and it was raised to 40% in 2000. The rate was raised again in 2007 to 50%. The costs of the benefits are borne by both employers and employees.

(b) Family Care Leave

The term “family care leave” means a leave for the purpose of taking care of a subject family member (spouse, parent, child, or parent of a spouse) in need of care, namely, in a condition requiring constant care for a period due to injury, sickness, or physical or mental disability. After the discussions in Women and Minors Issues Council, Child Care Leave Law was revised and renamed to Child Care and Family Care Leave Law to include provisions on family care leave in 1995. In contrast to child care leave, family care leave was restricted to consecutive 3 months. Family care leave can be taken only once for each family member. Therefore, if the sickness or disability of the family member continues after the end of 3 months, the worker no longer can take family care leave. He or she must ask for hospitals or care facilities. In this sense, this scheme is targeted to the need for the temporary family care before accommodating the family member to the facility. In 1998, Family Care Leave Benefit was established. The benefit rate was same as Childcare Leave Benefit.
(c) Limitation on Overtime and Night-work

When the protective provisions for women workers were deleted from Labor Standards Law in 1997, trade union side demanded that not only women but also men who are taking care of their child not yet in elementary school or other family members should be protected from overtime or night-work. The protection should not be based on the sex of the worker but his/her family responsibility. The type of protection was modified from prohibition to exemption or limitation upon request of the worker in 1998 and 2001 revision. Upon the request of workers, an employer may not order night-work (work between 10:00PM and 5:00AM) or overtime beyond 24 hours per month and 150 hours per year. ILO Convention No.171 and Recommendation No.178 concerning Night Work, which applied to both men and women, required specific measures such as assistance “to meet their family and social responsibilities”.
(d) Recent Development


In 2004, Child Care and Family Care Leave Law was revised to include 5 days leave to take care of a sick child. This leave can be taken each time when his/her child gets sick (temporary sickness). In contrast, family care leave is applied to long-term sickness or disability. The revised Law also extended the right to request child care leave and family care leave to certain types of fixed term workers who could be expected to be employed after the completion of the leave. Before this revision, Labor Standards Law was revised to extend the limit of fixed-term contract from 1 year to 3 or 5 years. This enabled that fixed-term workers could expect their contract after 1 year leave. To refuse the request, the employer must declare that the worker may be terminated within the leave.
(2) Part-time Work
(a) Part-Time Work Law


From 1960s, part-time workers have been increased, particularly in female workforce. The proportion of part-time workers in female workers was just 9.6% in 1965 and 39.0 % in 2006. The main reason why they work part time is to reconcile their professional life with family obligation (housework and child care). But their wage levels and other working conditions are inferior to ones of full-time workers. The average wage level of female part-time workers is just 55.5 % of that of female full-time workers. The inequality existing between both types of work has been the main topic on part-time work.

In 1980s, then opposition parties (Socialist and Komeito) proposed bills for the prohibition of discrimination against part-time workers. In 1990, four opposition parties agreed on single bill which prohibited discrimination against part-time workers on wage, leave, assignment, promotion and mandatory retirement and dismissal. In response to the parliamentary discussions, Ministry of Labor set up Study Group on Part-time Work in 1992. Based on the report, it proposed a bill for part-time workers in 1993. The bill did not include any provisions on equal treatment for part-time workers. The Diet modified the bill to include one phrase “considering the balance with regular workers”. Not equality but balance! Then Law Concerning the Improvement of Employment Management, Etc. of Part-Time Workers was enacted.
(b) Balanced Treatment


It took 10 years to define the term “balance with regular workers”. Ministry of Labor set up a series of study group in 1996, 1998, 2001 and it finally produced a report titled “The challenge and response of part-time work” in 2002. The report recommended “balanced treatment” of pat-time workers; where the two types of workers engage in identical duties and bear the same level of responsibility, the wage determination system should be linked to each other, where there are logical reasons to apply different wage determination systems to these workers, employers should consider the balance of wage levels if both workers currently engage in identical duties and bear the same amount of responsibility in practice.

Based on the report and subsequent discussions at tripartite council, Guidelines for Employers on Improving, Etc. Employment Management of Part-Time Workers was revised and adopted above-mentioned “balanced treatment” principle.


In the international trend, the above-mentioned ILO Recommendation concerning Equal Opportunities and Equal Treatment for Men and Women Workers: Workers with Family Responsibilities adopted in 1981 already stipulated that “the terms and conditions of employment of part-time workers and temporary workers should be equivalent to those of full-time and permanent workers respectively”. ILO Convention No.175 concerning Part-Time Work adopted in 1994 required same protection for part-time workers as that accorded to comparable full-time workers. The Convention stipulated, in particular, that “part-time workers do not, solely because they work part time, receive a basic wage which, calculated proportionately on an hourly, performance-related, or piece-rate basis, is lower than the basic wage of comparable full-time workers, calculated according to the same method.”
(c) 2007 revision


In the Diet discussion on the revision of Equal Employment Opportunity Law in 2006, the Diet made resolution that the government should make legislation on the balanced treatment of part-time workers. Responding to this resolution, Ministry of Health, Labor and Welfare started the discussion on this topic in the tripartite Labor Policy Council. Trade union side demanded that the new regulation should cover the workers who work full-time but are called “paato-taimaa” in the company, so-called “full-time-paato”. This situation is a result of labor market evolution, where almost all non-regular workers (including full-time workers) have been called as “paato-taimaa”, usually signaling their precarious status. However, it was rejected by the secretariat because they are not “part-time workers” defined in the Law.

At the end of 2006, the Council reported to the Minister that the part-time workers whose human resource management and contractual status is same as regular workers should not be discriminated against based on part-time working. However, such part-time workers are very few. Almost all part-time workers receive different human resource management from their regular counterpart. Maybe, only workers who are hired as regular workers but work part time temporarily because of child care will be covered by this legislation. On other types of part-time workers, employers are required to endeavor to consider the balance of wage levels if both workers currently engage in identical duties and bear the same amount of responsibility in practice. This proposal is to be discussed in the Diet in the near future.

The revised Part-Time Work Law was enacted in 2007. The Law stipulates on “part-time workers equivalent to ordinary workers” that “the employer shall not engage in discriminatory treatment in terms of the decision of wages, the implementation of education and training, the utilization of welfare facilities and other treatments for workers by reason of being a part-time worker” (Article 8). Such part-time workers are those “for whom the description of his/her work and the level of responsibilities associated with said work are equal to those of ordinary workers employed at the workplace and who has concluded a open-ended labor contract with the employer, and whose job description and assignment are likely to be changed within the same range as the job description and assignment of the ordinary workers, in light of the practices at the workplace and other circumstances, throughout the entire period until the termination of the employment relationship with the employer”. Very few part-time workers would satisfy these strict requirements. On other types of part-time workers, “he/she shall endeavor to decide their wages (excluding commutation allowances, retirement allowances and others), with due consideration to a balance with ordinary workers, and by taking into consideration of such matters as the job descriptions of those part-time workers, the performances of their jobs, their motivation, and their abilities or experience” (Article 9).
Legal Text:

Law Concerning the Welfare of Workers Who Take Care of Children or Other Family Members Including Child Care and Family Care Leave
http://www.jiwe.or.jp/english/law/law4_1_1.html
Guidelines Concerning Measures to Be Taken by Employers to Facilitate the Coexistence of the Working Lives and Family Lives of Workers Who Take Care of or Are Going to Take Care of Children or Other Family Members
http://www.jiwe.or.jp/english/law/law4_2_8.html
Law Concerning the Improvement of Employment Management, Etc. of Part-Time Workers

http://www.jiwe.or.jp/english/law/law3_1_1.html
Guidelines for Employers on Improving, Etc. Employment Management of Part-Time Workers

http://www.jiwe.or.jp/english/law/law3_3.html
ILO Recommendation No.123 concerning the Employment of Women with Family Responsibilities
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R123
ILO Convention No.156 concerning Equal Opportunities and Equal Treatment for Men and Women Workers: Workers with Family Responsibilities
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C156
ILO Recommendation No.165 concerning Equal Opportunities and Equal Treatment for Men and Women Workers: Workers with Family Responsibilities
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R165
ILO Convention No.175 concerning Part-Time Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C175
ILO Recommendation No.182 concerning Part-Time Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R182 
