LECTURE MEMORANDUM ON HUMAN RESOURCE MANAGEMENT

(SPRING 2008 HAMAGUCHI)

Chapter 3: Legal Aspects of Japanese Employment System

Section 8: Male Workers and Female Workers
(1) Women in the Japanese employment system

In the past, under the traditional male-centered Japanese employment system, women were treated as non-regular, peripheral and ancillary workers. Companies which employed women often introduced a system of mandatory retirement for married women or an earlier mandatory retirement age for women (ex. 30 years old). However, socio-economic and technological changes, such as the increase in the service sector, the developments of micro-electronics, decrease in working population resulting from the declining fertility rate, alleviation of domestic chores by electrical appliances, and increased numbers of female students in higher education, all these factors contributed to an increase of women in labor market. 
<Ratio of Women to the Total Number of Workers in Japan>
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(2) Prohibition of Wage Discrimination against Women


Article 4 of the Labor Standards Law states that “an employer shall not engage in discriminatory treatment of a woman as compared with a man with respect to wages by reason of the worker being a woman”. This provision requires that the wage differential must be made by reason of the worker being a woman. In order to prove this, there must be a male worker comparable to the woman in question. However, under the conventional Japanese employment practices, it has been difficult to find such a comparable man because men and women often had different educational backgrounds and they were treated differently in terms of their status, in-house training and job content. This also contribute differences in the length of service.

Therefore, only few cases, such as application of different wage scale for men and women (Akita Mutual Bank case in 1975) or payment of family allowance to only male “head of household” (Iwate Bank case in 1992), were held to be wage discriminations against women. But almost all wage discriminations between men and women were justified because they were result of different treatments in employment management.
(3) Case Law on Discriminatory Treatment Other than Wages


Since the Labor Standards Law does not prohibit discriminatory treatment other than wage discrimination, various traditional practices in Japanese companies, such as a system of mandatory retirement upon marriage or a system which set an earlier mandatory retirement age for women, were prevalent. Until the enactment of the Equal Employment Opportunity Law in 1985, discriminatory treatment was only redressed by the individual court decisions.


The first case was Sumitomo Cement case (Dec. 20, 1966), in which the Tokyo District Court held that mandatory retirement upon marriage was against public policy. Later, the Tokyo District Court ruled that establishment of different mandatory retirement ages for women (30) and men (55) was against public policy and was null and void in Nissan Motor case. This was confirmed by Supreme Court (Mar. 24, 1981).

This established public policy doctrine concerning discriminatory retirement systems did not extend to other forms of discriminatory treatment such as redundancy dismissals. Several courts held that redundancy dismissals that targeted women who are prohibited from engaging in night work and thus less transferable to other departments did not constitute illegal discriminatory treatment. These cases revealed the difficulty in applying case law based on public policy to cases involving personnel deployment carried out because of the special protections for women.

This public policy doctrine was introduced into Equal Employment Opportunity Law in 1985. The Law prohibited discrimination against woman with regard to the mandatory retirement age and dismissal. It also prohibited automatic retirement or dismissal by reason of marriage, pregnancy or childbirth. But it did not prohibit other forms of discriminations.
(4) The Equal Employment Opportunity Law of 1985 and 1997

In 1980, the Japanese government signed the Convention Concerning the Elimination of All Forms of Discrimination against Women adopted by the UN in 1979. In order to ratify the Convention, the government needed to make necessary adjustments in national legislation. After a heated debate on the new legislation's impact on the traditional male-centered work patterns and practices, the role of women in family and society, and the desirable balance between equality and protection, the EEOL was finally enacted in 1985. 

Since the legislation was only possible through a compromise between labor and management or liberal and conservative parties, the EEOL took a reserved attitude towards intervening in established male-centered employment practices. Prohibition of discriminatory treatment by the 1985 EEOL was limited to discrimination in vocational training, fringe benefits, mandatory retirement age, mandatory retirement by reason of marriage, pregnancy or childbirth, and dismissals. 

These prohibitory provisions are mandatory and nullify contracts which violate it. Damages caused by violating actions can be claimed in tort suits. By contrast, the 1985 EEOL refrains from direct intervention in the main area of differential treatment between men and women, that is in recruitment, hiring, assignment and promotion. Instead, the Law merely provides that employers have a duty to endeavor to provide women with opportunities equal to those provided to men.

The 1997 EEOL changed the basic concept of the Law. The most significant change made by the 1997 Revision was to prohibit discrimination concerning recruitment, hiring, assignment and promotion as to which the 1985 EEOL simply establish forth employer's moral duty to endeavor to provide equal opportunity to women as to men.
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(5) Dual Track Personnel System


Although blatant discrimination against women has gradually faded through vigorous anti-discrimination campaigns by the government, the more complex problem of dual track personnel system emerged. Companies introduced the so-called “separate-track employment system,” in which the employer provides employees with a choice of two or more career tracks. One track is the “general track” which involves routine jobs and no obligation for employees to comply with overtime orders or transfer orders entailing changes of residence. The other track is the “career track” which denotes an elite management track. Employees in this track engage in jobs involving discretionary decisions and are subject to company-wide transfers entailing relocations.


Since the different treatment in accordance with the two tracks which have differing job content and responsibilities is based on the worker’s own choice, it is difficult to conclude the system as unjustified discrimination. However, given that most women bear family responsibilities, they are de facto led to choose the general track which is more compatible with their family lives. To guarantee a substantive choice for women, institutional arrangements for harmonization of work and family life are indispensable.

(6) Sexual Harassment 

     Under the current Japanese law, sexual harassment is not understood as one type of discrimination. There is no provision prohibiting sexual harassment. Therefore, victims of sexual harassment in the workplace must seek damages in tort suits, or seek invalidation of legal action, such as a dismissal made in retaliation for rejection of sexual advances, on the theory that such action is against public policy. The 1990s experienced a surge in the number of sexual harassment claims, partly due to legal activism by a group of lawyers. Since most of these cases concerned apparent infringements on human dignity or sexual freedom involving physical contact or even sexual assaults, courts naturally found tort liabilities. As for sexual harassment creating a hostile or offensive working environment, one district court held that a co-worker's dissemination of a rumor concerning the plaintiff's promiscuity (=to have many sexual partners) was an infringement of human dignity and deteriorated her working environment, and thus constituted a tort. The employer was also held liable for the employee's tort on a respondent superior basis (Civil Code Art. 71513). 

     The 1997 EEOL introduced one new provision concerning sexual harassment. Article 21 Paragraph 1 provides that an employer must pay due attention in employment management to see that a woman worker's reaction to sexual speech or conducts in the workplace does not cause any disadvantages concerning terms and conditions of employment nor cause detriment to her working environment. Therefore, the employer has a duty of care to prevent sexual harassment in the workplace, whether it is of the quid pro quo type or the hostile working environment type. However, the impact of the new provision on sexual harassment suits is not so clear.
(7) Harmonization of Work and family Life


The Child Care Leave Law was enacted in 1991. Various factors triggered this legislative drive. With the low fertility rate causing an anticipated labor shortage, it was thought that women had to be encouraged to participate in the labor market. To that end, it was important to mitigate the difficulties which women were facing in bearing both family responsibilities and workplace duties. Because women still bear most of the family responsibilities in Japan, this factor was especially important.

Essentially, the Child Care Leave Law provides a worker upon request the right to take leave in order to care for his/her child (including an adopted child) who is less than one year old. All workers, male or female, are entitled to take one leave of absence in order to care for each child, except for workers employed on a daily basis or for a fixed period of time. Workers who are eligible for this leave can set the period although it must end when the child reaches one year old or when it is no longer necessary to take leave for such reasons as the death of the child. Although an employer can not generally reject a worker's request for such a leave, they can do so under certain circumstances. For example, an employer can reject a worker's request if he/she has been employed for less than one year by the employer to whom the leave is requested. This is also the case when the spouse of the worker who is a parent of the child can take care of the child, i.e., when he/she is living with the child, and is neither employed, disabled, nor shortly before or after childbirth.

In order to protect the workers' right to child care leave, the Law makes it unlawful for an employer to discharge workers for taking child care leave. Also, in addition to the right to leave, the Law requires an employer to take certain measures to facilitate child care upon the request of a worker who has a child under one year old but does not want to take the leave. These measures include shorter working hours, flextime, no overtime work, or accommodation such as a child care center.

It should be noted that this child care leave is different from maternity leave (pregnancy leave). The Labor Standards Law provides female workers the right to take maternity leave of six weeks before childbirth and eight weeks thereafter. Therefore, female workers can take child care leave after the completion of maternity leave. In addition to the Child Care Leave Law itself, the government has issued a guideline to encourage employers to implement child care leave system.
