LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 5: Industrial Relations Policy
Section 2: Employees’ Representation Policy

This policy area has increased its importance for this decade. It became another important issue in the collective labor relations. But its origin can be found in the first stage of labor legislation.

(1) Employees’ Representation Policy in pre-war era

In 1919, Ministry of Home Affairs published a draft of Works Council Law. This was an initiative of Mr. Tokonami, the Minister. In the draft, works council consisted of members elected by the employees and members appointed by employer. The establishment of works council was not obligatory but voluntary. It was supposed to discuss on pay, working time, work rules, accident prevention, hygiene, education, mutual aid, efficiency and other welfare issues and to submit proposals to the employer. This draft remained as a tentative draft and was not officially submitted to the Diet. But it had a considerable effect on companies. Trade unions were also interested in this idea and some unions demanded the establishment of works councils. Then, trade unions could be organized but could not interfere into companies.

Before the publication of the draft, the government established Cooperation Association. “Cooperation” means “cooperation between labor and capital”. The declaration of the Association stated that “cooperative spirit would deny class struggle and promote harmonization between classes”. The Cooperation Association also drafted a draft of Works Council Law and submitted it to Prime Minister, Home Affairs Minister and Minister for Agriculture and Commerce in 1921. This draft made establishment of works council obligatory for factories and mines employing more than 100 workers. It allowed two types of works council, one which consisted of representatives of both employees and employer (joint type) and another one which consisted of only representatives of employees (single type). The council should take place 4 times in one year. The members of the council should not be dismissed for the reason of their opinions expressed at the council. But this draft was also not adopted by the government.

In 1929, some interested members of House of Representatives submitted a new bill of Industrial Council Law. It was almost same as the draft by Cooperation Association. But the majority of the Diet and the government was indifferent to the topic and would not pass the bill.
(2) Industrial Patriotic Front

In the course of militarization of the society, Cooperation Association advocated the establishment of “industrial patriotic front” or “Sanpo” in 1938. Based on the proposal, Ministry of Health and Welfare issued a circulation on industrial patriotic movement. This movement aimed for the prosperity of Japanese Empire by means of unification of labor and capital. The circulation ordered many companies without unions to set up industrial patriotic front, which consisted of both employer and employees and should discuss on efficiency, treatment, welfare and education closely. For the employer side, this movement was a masked promotion of works council. Some employers complained. At this stage, trade unions were not suppressed and even actively participated in this movement.

As the war intensified, the movement deteriorated into militaristic machine to mobilize workforce. Trade unions were forced to disband and the industrial patriotic fronts were taken over by National Patriotic Party together with other organizations. 

Just after the surrender in 1945, all industrial patriotic fronts were ordered to disband by GHQ. It was because GHQ regarded the fronts as organizations which “supported and justified the invasive military actions of Japanese Empire”.
(3) Enterprise Union and Works Council


After the surrender, surprising numbers of trade unions were organized. The union density skyrocketed from 3% in 1945 to 42% in 1946 and even 56% in 1949. Many of them were based on enterprises and consisted of both white-collar and blue-collar workers, which was the very characteristic of the industrial patriotic fronts in the war time. In other word, the post-war enterprise unions were metamorphosis of industrial patriotic fronts.

Then, many companies stopped their productions (so called “production sabotage”). Trade unions carried out production management for themselves under the slogan of “managerial participation” or “managerial democracy”. They established works councils in the name of “managerial council” by means of collective agreement, which was an organ for consultation and decision making in broad managerial issues. In 1946, Central Labor Relations Commission issued Guidelines for Managerial Council. In 1947, 12 thousand trade unions had managerial councils.


After the 1949 revision of Trade Union Law, collective agreements which provided managerial councils were expired. The new provisions on works council lost the participative character.

In 1955, Japan Productivity Center was established by the initiative of employer organizations and moderate trade union movements. The Center advocated the establishment of “productivity council” to consult on managerial and productive issues affecting working and employment conditions. In 1978, the Center encouraged the establishment of “enterprise works council” to realize corporate social responsibility.
(4) Majority Representative


Majority representative system is another legal system concerning collective industrial relations which was established by 1947 Labor Standards Law. The Law stipulates that “in the event that the employer has entered a written agreement either with a trade union organized by a majority of the workers at the workplace concerned where such a trade union exists or with a person representing a majority of the workers where no such trade union exists ･･･, the employer may ･･･ extend the working hours or have workers work on rest days”(Article 36). This famous “Article 36” established “majority representative”, on which the Law did not have detailed provisions such as election method and his/her competences and responsibilities. Maybe the legislators thought it was just a substitute until trade unions were organized at every workplace. Majority union should be principle, and majority representative should be exception.

But union density began to fall from 1950, 36% in 1955, 25% in 1990, and 18% in 2006. There are huge numbers of workers who are not organized by trade unions. This is particularly the case for small-and-medium-sized enterprises. In companies with 1000 employees or more, union density is 47%. But it is 15% in companies with 100-999 employees, and it is just 1.1% in companies with less than 100 employees. Thus, the issue of majority representative came to the surface. Labor Standards Law has no explicit provision on who should represent the majority of workers of non-unionized workplace. Very often there were “majority representative” appointed by the employer without consulting any workers.

On the other hand, the majority representative system had been extended to broad areas in labor policy, such as working hours averaging system, discretionary work scheme, employment adjustment subsidy, occupational pensions and even continued employment until 65. In the last case, the majority representative may agree the criteria for selection of workers who can be employed continuously. The competence of the majority representative has been substantially expanded.

In 1998, a new provision on requirement and treatment of majority representative appeared in Enforcement Regulation for Labor Standards Law. The majority representative must not be a person in positions of supervision or management. He/she must be elected by the workers at the workplace by voting or show of hands. An employer may not treat him/her in a disadvantageous manner on the ground of being majority representative or having performed proper acts as a majority representative. But this provision is not accompanied with penalty.
(5) Labor-Management Committee

Labor-management committee can be understood as a permanent organ of majority representative. The first example of the committee was health and safety committee (health committee and safety committee in the case of larger company) provided in Industrial Health and Safety Law in 1972. Half of the members of the committee were appointed by majority union or majority representative. The committee discusses on preventing hazards to workers or the impairment of workers' health and other issues (Article 17, 18).

In 1998, Labor Standards Law provided that “where a committee (limited to committees comprising employer and representatives of workers at the workplace) is established at a workplace with the aim of examining and deliberating on wages, working hours and other matters concerning working conditions at the workplace concerned and of stating its opinions regarding the said matters to the employer, and the said committee reaches a decision by a majority of four fifths or more regarding the following items ･･･, an employer may adopt discretionary work scheme (Article 38-4). This committee was called “labor-management committee” and regarded as a starting point for a further expansion of employees’ representative system.

In 2005, Study group on Employment Contract legislation set up by Ministry of Health, Labor and Welfare issued a report which advocated the general legislation on labor-management committee. In the report, the committee is proposed to be utilized as a mechanism for decision and alteration of working conditions. If the committee or majority union agrees on the disadvantageous change of working conditions or collective dismissals, they shall be regarded as “justified”. The topic has been discussed in the Labor Policy Council in 2006. However, because of the oppositions from trade union side, this idea could not be realized. They insisted that such a huge competence should not be given to non-union committee, which is apt to become rubber-stamp of the employer.
(6) ILO standards on Workers’ Representative


ILO adopted Convention No.135 and Recommendation No.143 concerning Protection and Facilities to be afforded to Workers' Representatives in the Undertaking in 1971. The Convention declares that “workers' representatives in the undertaking shall enjoy effective protection against any act prejudicial to them, including dismissal, based on their status or activities as a workers' representative or on union membership or participation in union activities, in so far as they act in conformity with existing laws or collective agreements or other jointly agreed arrangements” (Article1). It also provides that “such facilities in the undertaking shall be afforded to workers' representatives as may be appropriate in order to enable them to carry out their functions promptly and efficiently” (Article2). Workers’ representatives mean both trade union representatives and representatives who are freely elected by the workers of the undertaking.
Legal Text:

Labor Standards Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law1.pdf
ILO Convention No.135 concerning Protection and Facilities to be afforded to Workers' Representatives in the Undertaking
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C135
ILO Recommendation No.143 concerning Protection and Facilities to be afforded to Workers' Representatives in the Undertaking
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