LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 5: Industrial Relations Policy
Section 3: Conflict Resolution Schemes
(1) Labor Dispute Mediation Law in pre-war era

As mentioned above, Public Peace Police Law in 1900 prohibited to “seduce or incite” collective action concerning of work or remuneration. After the World War I, Relief Work Council reported that this ban should be lifted. Social Policy Bureau examined how to deal with labor dispute and it proposed a bill for Labor Dispute Mediation Law together with a bill revising Public Peace Police Law, which deleted the notorious Article 17 of the Law. The Law was adopted in 1926.

The Law was the first legislation in Japan which treated labor dispute as a lawful act. It provided for an ad hoc committee to be set up at the outbreak of a labor dispute. Mediation committee was composed of three employers, three workers and three neutral members (tripartite composition). In the case of public utilities, the committee could be set up without the request of the parties (compulsory mediation), but in the case of general private industries, the request of the parties was necessary (voluntary mediation). The committee had to complete its work within 15 days and present an award of mediation. The award had no binding effect. The dispute actions were prohibited during the mediation in the public utility sectors.

In 1931, the government proposed a revision of the Law which would make the procedure mandatory for general private industries. It was because the officials in the social Policy Bureau regarded voluntary mediation as insufficient. But this attempt failed.
(2) Labor Relations Adjustment Law in post-war era


After the surrender in 1945, a series of labor legislation were enacted. Labor Relations Adjustment Law was the second one, which drastically changed the provisions of pre-war Labor Dispute Mediation Law. In contrast to the ad hoc committee in the pre-war system, the post-war system provided a permanent tripartite body, Labor Relations Commission, which was entrusted with adjustment of labor dispute through conciliation, mediation and arbitration.

The basic principle is voluntary settlement. In both conciliation and mediation, the Commission may propose a settlement plan, but the parties remain free to reject it. In arbitration, the Commission’s award is binding. But either party is free to refuse to participate in arbitration procedure. There is no compulsory arbitration.

Apart from overall prohibition on labor dispute provided by National Public Service Law and Public Corporation Labor Relations Law (as mentioned above), several prohibitions on dispute are stipulated in Labor Relations Adjustment Law. They are dispute acts which hamper or cause the stoppage of normal maintenance or operation of safety equipment or dispute acts during 50 days after the Prime Minister’s decision for emergency adjustment. In the case of public utilities such as transportation, water electricity or gas supply, medical treatment or public health, the parties must notify the authority at least 10 days prior to the dispute act.

In 1951, ILO adopted Recommendation No.92 concerning Voluntary Conciliation and Arbitration, which encouraged the parties to abstain from strikes and lockouts while the conciliation or the arbitration is in progress, adding that “no provision of this Recommendation may be interpreted as limiting, in any way whatsoever, the right to strike.”
(3) Unfair Labor Practice


The 1949 revision of Trade Union Law introduced administrative remedial procedure for unfair labor practice. The Law prohibits three types of anti-union acts by employer: (1) disadvantageous treatment of union members including dismissals, (2) refusal to bargain collectively and (3) domination and interference in union administration. Remedial procedure begins at the tripartite Local Labor Relations Commission. It investigates and, if necessary, holds hearing on the merits of the complainant. When the commission finds that an unfair labor practice has been committed, it issues a remedial order; for example (1) to re-employ the dismissed trade union members, (2) to sit on the bargaining table with trade union representatives and (3) to stop the interference into the trade union. The employer who is dissatisfied with the order may seek a review by the Central Labor Relations Commission. The employer also may seek judicial review of the remedial order.

ILO adopted Convention No.98 concerning the Application of the Principles of the Right to Organize and to Bargain Collectively in 1949. The Convention declares that “workers shall enjoy adequate protection against acts of anti-union discrimination in respect of their employment” (Article 1), and exemplifies such acts as to “make the employment of a worker subject to the condition that he shall not join a union or shall relinquish trade union membership” or to “cause the dismissal of or otherwise prejudice a worker by reason of union membership or because of participation in union activities outside working hours or, with the consent of the employer, within working hours” (Article 2). It also provides adequate protection against any acts of interference by each other (Article 3).
(4) Resolution of Individual Labor Disputes

Reflecting the increasing number of individual labor disputes, Law for Promoting the Resolution of Individual Labor Disputes has been enacted in 2001. The Law allows Local Labor Bureaus and the related administrative bodies to take part in the resolution of such disputes. The Director of the Bureau may establish dispute adjustment committee which consists of academic members to offer conciliation as requested. The dispute adjustment committee may propose a settlement plan, but the parties remain free to reject it. This is completely voluntary procedure.
(5) Labor Tribunal

In 2004, Labor Tribunal Law was enacted. This has been discussed in Judicial System Reform Council and its Labor committee since 1999. Some members in the Council advocated the establishment of labor court, in which social partners participate as judges, following the examples in European countries. As a compromise with reluctant members, the new labor tribunal system was formulated between distinct tripartite court and just judicial mediation including social partners. The Law was enforced from April 2006.

The labor tribunal, composed of one career judge and two part-time experts (employer and worker), first makes mediation efforts. If such efforts fail, then the tribunal makes a decision to resolve the case. The decision is not binding. But if neither party objects, the case is settled. If either party reject the decision, the case is automatically transferred to ordinary civil procedure. The Law requires the tribunal to resolve the case within 3 sessions.
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