LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 2: Labor Market Policy
Section 1: Public and Private Placement Services

Labor market services such as private placement services and temporary work agencies are the areas where the policy orientation had once changed from non-intervention to regulation or prohibition but has recently changed again to de-regulation and liberalization.

This trend has also occurred in European countries such as Germany and France. It is reflected in the international standards in the form of ILO Conventions.
(1) Regulation of private placement services and temporary work agencies in pre-war era
In the pre-modern Japan, placement services were carried out by private agencies such as “Keian” or “Kuchiire-ya” which charged 10% placement fees. Even after the Meiji Restoration (1868), these agencies operated actively. In 1872, Tokyo metropolitan office instituted a regulation limiting the placement fees under 5%, and other prefectures followed it. They also regulated recruiters who often conducted deception or even abduction with honeyed words.
In 1921, Employment Placement Law was enacted. Based on the Law, Fee-charging Employment Placement Businesses Regulation (issued by Ministry of Home Affairs) was instituted. Under the Regulation, a permit by the governor of prefecture was needed to carry out any private placement business and any such businesses were prohibited without the permit. This policy was deeply influenced by the ILO Convention No.2 and Recommendation No.1 concerning unemployment adopted at the first ILO Conference in 1919. The Recommendation recommended that “all practicable measures be taken to abolish such agencies as soon as possible”.
In 1938 Employment Placement Law was revised and labor supply businesses were regulated under the permit system. Labor supply businesses were the businesses which supply workers to factories or offices and they were characterized with intermediate exploitation.
(2) Free employment placement services and public employment placement offices in the pre-war era
The first free (without any fees) employment placement service in Japan was established in 1901 by a non-profit charitable organization. In 1911, Tokyo city established the first public employment placement offices and this was followed by other cities.
At national level, above mentioned Employment Placement Law of 1921 provided that placement service was a function of the State and municipalities were responsible for setting up the employment placement offices. Half of the placement costs should be subsidized by the central government. This policy was also based on the ILO Convention No.2 concerning unemployment adopted at the ILO Conference in 1919. The Convention required the Member States to “establish a system of free public employment agencies under the control of a central authority” (Art. 2(1)).
In 1938, Employment Placement Law was revised and employment placement offices were completely nationalized. This was needed in order to meet the necessity of mobilization of the workforce to the munitions industries under the military regime. The main function of public employment placement offices was defined as the control and mobilization of the workforce. In 1941, when Japan declared the Pacific War (the Great East Asian War), the offices were renamed to national vocational guidance offices. And in 1944, they were renamed again to national labor mobilization offices. They were under the supervision of police administration, not that of labor administration.
(3) Enactment of Employment Security Law – public employment placement services
After the surrender in 1945, workforce mobilization policy was abolished, and national labor mobilization offices were renamed to public employment security offices. 
In 1947, new Employment Security Law was enacted. It provided that public employment security offices were the organization of the State under the supervision of the governors of the prefectures. It also provided that all applications for workers and applications for work shall be accepted, that working conditions shall be specified. From then on, public placement services in Japan were mainly carried out by the network of public employment security offices (PESOs).
In 1948, ILO Convention No.88 concerning the Organization of the Employment Service was adopted. The convention required the ratifying countries that “the employment service shall consist of a national system of employment offices under the direction of a national authority” (Art. 2), and it “shall comprise a network of local and, where appropriate, regional offices, sufficient in number to serve each geographical area of the country and conveniently located for employers and workers” (Art. 3). Moreover, “the general policy of the employment service ･･･shall be developed after consultation of representatives of employers and workers through the advisory committees”.
Recently, the privatization of public placement services has been advocated by Council for Regulatory Reform in Cabinet Office. Though the privatization of public services becomes fashionable in contemporary world, it should be stressed that there are very few private free placement services. Therefore, the privatization of public placement services is nearly equal to the abolition of free placement services. It may affect particularly the poor and vulnerable unemployed.
From the viewpoint of international trend in advanced countries, the most urgent challenge which public employment services must tackle is the cooperation with the welfare administration. To put the welfare recipients out of inactivity into the labor market (“Welfare to Work”) is the top priority both in OECD Jobs strategy and EU Employment strategy. In Britain and Germany, even organizational merger of public employment offices and welfare offices were carried out. These are suggestive examples.
(4) Enactment of Employment Security Law – prohibition of fee-charging private placement businesses and labor supply businesses

By the enactment of Employment Security Law in 1947, almost all fee-charging private placement businesses were prohibited with the exception of very few professions such as artists, musicians and actors. Furthermore, labor supply businesses were completely prohibited unless they were carried out by trade unions. The backdrop of the latter was the democratization policy of Japanese society by GHQ (General Head Quarters of the Allied Powers) and in particular the enthusiasm of Mr. Collett, who was responsible for the labor market policy in GHQ, for the eradication of any feudal labor practices such as intermediate exploitation or forced labor.
This policy was also based on international trend that these businesses should be prohibited. The ILO Convention No.34 concerning Fee-Charging Employment Agencies adopted in 1933 required that “fee-charging employment agencies conducted with a view to profit shall be abolished within three years” with the exceptions for specific categories of workers. The revised Convention No.96 adopted in 1949 made two options, progressive abolition of fee-charging employment agencies and regulation of them. Most of the advanced countries in Europe such as Germany and France also adopted such a policy.
Concerning labor supply businesses, Mr. Collett ordered that even if it was conducted in the legal form of sub-contract, it should be regarded as a labor supply business when the workers were not directed by the sub-contractor but by the user. The four requirements to be recognized as a sub-contract including this requirement were stipulated in Enforcement Regulation for Employment Security Law (issued by Ministry of Labor) in 1948.
From then on, this regulative or prohibitive policy to private employment businesses was maintained with the progressive deregulation concerning fee-charging placement businesses for several professional jobs such as nurses, cooks and waiters.

(5) Restrictive liberalization of temporary work agencies

Very ironically, this prohibitive regulation ordered by GHQ was deregulated with the impact of US based temporary work agencies. Manpower Japan, the subsidiary of US based Manpower Company, started the temporary work business in the legal form of sub-contract of office work from 1966. Ministry of Labor examined the case and suspected this might be a labor supply business. But Administrative Management Agency of the Government recommended in 1978 that this type of business should be allowed because it contributed to the employment promotion of women and elderly people. 
This recommendation caused the policy debate on whether this type of business should be allowed or prohibited. The supporters of deregulation insisted that this type of business was very effective and efficient in matching of demand and supply of workforces and it could contribute to the employment promotion of housewives and elderly persons. The opponents insisted that it might cause precarious employment and it might affect badly to Japanese employment practice characterized with lifetime commitment.
Ministry of Labor set up Study Group on the Workforce Demand and Supply Adjustment Systems in 1978, and the Group published a suggestion in 1980. The suggestion called this type of business as “worker dispatch business”, and it recommended that the business should be allowed only with a permit by Minister of Labor and that the employment contract between the agency and the worker should be open-ended (It means they should be permanent workers). After that, the Research Group on the Worker Dispatch Business which comprised both social partners and relevant agencies was set up in 1980. But consensus could not be reached and the debate interrupted for two and a half years. 
In 1984, the Group published a report without perfect consensus. The report recommended that the business should be restricted within specific jobs which require professional knowledge, skills and experiences or different personnel management. This system, called as “positive list system” later, was a compromise between pros and cons of deregulation. Under this system, worker dispatch businesses are generally prohibited and are permitted only within specific jobs which are regarded not to affect badly to Japanese employment practice. 
Based on the report, Ministry of Labor drafted a proposal for Law Concerning Securing the Proper Operation of Worker Dispatching Undertakings and Improved Working Conditions for Dispatched Workers (hereafter “Worker Dispatching Law”). After the heated discussions in the Diet, the Law was adopted in 1985 and it was enforced in 1986. 
(a) Positive list system
Enforcement Order for Worker Dispatching Law issued by the Government in 1986 specified 16 jobs which could be permitted for worker dispatch businesses. These jobs were 1) computer programming; 2) machinery design and drafting; 3) machinery operation for producing sounds and images for broadcast programs; 4) production of broadcast programs; 5) operation of office machinery; 6) interpretation, translation and shorthand; 7) secretarial work; 8) filing; 9) market research; 10) management of financial affairs; 11) the drafting of foreign exchange documents; 12) the presentation and explanation of manufactured goods; 13) tour conducting; 14) cleaning of buildings; 15) operation and maintenance of building equipment; and 16) building receptionist and guide.
This positive list system was the most conspicuous characteristic of Japan’s deregulation on temporary work agencies. In European countries such as Germany and France, the prohibitions on temporary work agencies were also deregulated in 1970s and 1980s with very strict conditions and regulations. But they were not restricted within specific jobs but they were permitted in almost all jobs. The rationale behind the positive list system was that temporary work should be segregated from regular employees who were hired fresh from school and supposed to develop their career through in-house training and education. It sounds somewhat egoism of regular employees.
(b) Regular type and registration type
The Law admits two types of dispatching business and establishes corresponding regulations. Regular employment type worker dispatching (specified worker dispatching), in which a dispatched worker is hired on a permanent basis, is required to notify the Labor Minister. The second type is registration type worker dispatching (general worker dispatching), in which the agency has workers registered with it in advance and concludes an employment contract with the worker at the request of a user company. This type of worker dispatching is more unstable because employment relations depend on the contract between a dispatching agency and a user company. 
(c) Protection of dispatched workers
Dispatched workers maintain their relationship only with the dispatching agency and not with the user company. Therefore, a dispatching agency is in principle responsible for compliance with the protective labor laws. However, because the user company actually direct the dispatched workers, the user company should be responsible for certain matters such as working time and health and safety.
(6) General liberalization of temporary work agencies

In 1999, Worker Dispatching Law was completely revised, and the positive list system was replaced by the “negative list system”. Behind the revision was the international trend which favors deregulation in private placement services. ILO, once the advocate of prohibition and strict regulation on private placement services, proposed the revision of Convention No.96 in 1994 in view of admitting the positive functions of private placement services in labor market. The ILO Conference in 1997 adopted a new Convention No.181 and Recommendation No.188 concerning Private Employment Agencies. (The lecturer himself participated in the Conference as an adviser for Japanese Government.)

The Convention “recognizes the role which private employment agencies may play in a well-functioning labor market”, and at the same time it stresses “the need to protect workers against abuses”. The “purpose of this Convention is to allow the operation of private employment agencies as well as the protection of the workers using their services”. The focus has shifted clearly from business regulation to workers protection.
There was also deregulation policy behind the complete revision of the Law. In 1995, Administrative Reform Committee of the Government demanded the deregulation in fee-charging private placement businesses and worker dispatching businesses, and the Cabinet approved this in 1996. The deregulation in labor market became the Government policy. Ironically, these decisions were conducted by Socialist-led Murayama Cabinet.

Ministry of Labor consulted the tripartite Central Employment Security Council on the revision of Worker Dispatching Law in 1997 and the Council reported “On fundamental direction of the revision of worker dispatching systems” in 1998. The report clearly proposed negative list system, in which worker dispatching businesses are generally allowed irrespective of jobs on permit (general worker dispatching) or on notification (specified worker dispatching). The Ministry presented a proposal for Law revising Worker Dispatching Law to the Diet in 1998 and a proposal for Law revising Employment Security Law in 1999. In the Diet, the oppositions demanded lots of amendments to the text and some of them were incorporated into the revised Law in 1999. The revised Worker Dispatching Law was enforced in 2000.
The most important point in the 1999 revision of the Law was of course the transition from positive list system to negative list system. Now you can carry out a worker dispatching business except for construction work, dock work and other specific jobs. However, because of very strong opposition from trade union side, worker dispatching for direct production process in manufacturing industries continued to be prohibited. Precisely speaking, the ban on worker dispatching in manufacturing was in principle lifted in the main provisions but temporarily maintained in the supplementary provisions. 
Another important point in 1999 revision was the setting of upper limit on the duration of dispatching. The revised Law prohibits a user company from receiving a dispatch worker at the same post in the workplace for more than one year continuously. This brought “temporary” nature into worker dispatching. In 1986, Japanese Government adopted a term “worker dispatching” instead of more commonly used “temporary work” because such work was not necessarily “temporary” in nature. Now it became legally “temporary”. However, the one-year limit does not apply to the previously permitted 26 jobs (10 jobs added in 1996).
(7) 2003 revision of the Law
In 2003, the Worker Dispatching Law was revised again. The remained ban on worker dispatching in manufacturing industries was lifted. It had been advocated by the Council for Regulatory Reform in Cabinet Office. One reason that trade union side did not resist strongly was the existence of disguised sub-contract workers in manufacturing industries who were actually dispatched workers. According to the research conducted by Japanese electrical, electronic and information union, 67% of atypical workers in electronic factories were disguised sub-contract workers instead of part-time or temporary workers. They were actually directed by the user companies. This situation made trade union side to decide to admit worker dispatching in manufacturing industries and protect these workers in the framework of Worker Dispatching Law (Less protection is better than no protection).
Another revision in 2003 was extension of upper limit on the duration of dispatching from 1 year to 3 years (except for manufacturing industries where upper limit was set at one year temporarily). The temporary nature introduced in 1999 was faded again. Also introduced was the employer’s obligation to propose direct employment contract to the dispatched worker after this 3 years limit.

(8) Further proposed deregulations


The Council for Regulatory Reform in Cabinet Office did not relax the deregulatory offensive. The Council advocated the complete abolition of upper limit on the duration of dispatching fixed at 3 years. The above-mentioned obligation to propose direct employment was also attacked as a non-natural regulation. The deregulation side even advocated the abolition of prohibition of prior interview. Ministry of Health, Labor and Welfare started the discussion on these topics in 2006. But recently, Prof. Yashiro, who turned from Council for Regulatory Reform to Council on Economic and Fiscal Policy of the Cabinet, insisted that these topics should be dealt within the Cabinet Council which lacks any representatives of workers. 

The Labor Policy Council has been continued discussions on the revision of the Worker Dispatching Law including such abolition of the regulations until December 2007. However, employers’ side and trade union side could not reach the agreement on any revisions of Worker Dispatching Law. Trade union side not only rejected such deregulations but also insisted that general worker dispatching (precarious registration type) should be prohibited. Therefore, Ministry of Health, Labor and Welfare decided that the report of the Council shall be postponed.

In 2006, 3.21 million of dispatched workers were registered or employed. The number of dispatched workers was just 145 thousand in 1986, 510 thousand in 1990 and 1.38 million in 2000. The sharp increase of dispatched workers is remarkable. 
	　
	permanent
	registered
	total

	1990
	128,197 
	382,070 
	510,267 

	1995
	142,717 
	469,339 
	612,056 

	2000
	272,843 
	1,113,521 
	1,386,364

	2001
	298,561 
	1,449,352
	1,747,913

	2002
	338,594 
	1,791,060
	2,129,654


	2003
	375,406 
	1,986,974
	2,362,380

	2004
	421,200
	1,844,844
	2,266,044

	2005
	455,782
	1,933,982
	2,389,764

	2006
	866,501
	2,343,967
	3,210,468

	   


(9) Deregulation in fee-charging private placement businesses
In 1999, Employment Security Law was also revised and general prohibition on private placement businesses was abolished. Under the revised Law, private placement businesses are not supplementary but co-existing mechanism with the public placement services in the adjustment of demand and supply of workforces. The upper limit on the placement fees was also deregulated in 1999. In 2003 the deregulation on placement fees was extended to commissions from job seekers.
In 2006, the number of placement was 388 thousand cases, 341 thousand for fee-charging agencies and 48 thousand for free private agencies. These numbers are much smaller than monthly placement cases in public employment security offices (700~800 thousand cases).
Legal Text:

Employment Security Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law10.pdf
Law Concerning Securing the Proper Operation of Worker Dispatching Undertakings and Improved Working Conditions for Dispatched Workers:
http://www.jil.go.jp/english/laborinfo/library/documents/llj_law6.pdf
ILO Convention No.2 concerning Unemployment
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C002
ILO Recommendation No.1 concerning Unemployment (withdrawn)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R001
ILO Convention No.88 concerning the Organization of the Employment Service
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C088
ILO Recommendation No.83 concerning the Organization of the Employment Service
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R083
ILO Convention No.34 concerning Fee-Charging Employment Agencies (shelved)

http://www.ilo.org/ilolex/cgi-lex/convde.pl?C034
ILO Recommendation No.42 concerning Employment Agencies (withdrawn)

http://www.ilo.org/ilolex/cgi-lex/convde.pl?R042
ILO Convention No.96 concerning Fee-Charging Employment Agencies (Revised 1949)
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C096
ILO Convention No.181 concerning Private Employment Agencies
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C181
ILO Recommendation No.188 concerning Private Employment Agencies
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R188
