LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2007 HAMAGUCHI)

Chapter 2: Labor Market Policy

Section 4: Employment Policy for the Aged and the Disabled
Japan’s employment policy for the middle-aged and elderly workers is the most typical area where the policy orientation had once changed from external labor market regulation (quota system) to internal labor market regulation (raising of mandatory retirement ages) but has now been changing again to external labor market regulation (prohibition of age discrimination).
In contrast, Japan’s employment policy for the disabled people has consistently focused on external labor market regulation (quota system).

(1) Employment policy for the middle-aged and elderly workers

(a) Quota system for middle-aged and elderly workers
As mentioned above, Employment Measures Law was enacted in 1966 in the midst of high economic growth. The main policy objective of the Law was modernization of the labor market based on distinct jobs and vocational ability. There was remarkable shortage of young workforce on the one hand and persistent surplus of older workforce on the other hand. This imbalance of demand and supply of labor was the result of seniority-based wage system which was prevalent. The Law stipulated that the quota systems for the middle-aged and elderly (45-64 years old) and the physically disabled shall be established. But at this time, quota system for the middle-aged and elderly was applied to public sector (central and local governments and public funded corporations) only. Employers in private sector were free from this quota system.
In 1971, Special Law for Employment Promotion of Middle-aged and Elderly Persons was enacted. The Law extended the quota system for the middle-aged and elderly to private sector employees. Quotas for them were established in each job which was selected as a suitable job for them. For example, the quota in guards or gatekeepers was 70% and the quota in clerks was 20%. This system was typical external labor market policy based on distinct jobs. It was just endeavor obligation to employ middle-aged and elderly persons.
In 1976, the Law was revised and the quota system was modified. First, it focused on elderly persons (55-64 years old) only. The middle-aged (45-54 years old) were excluded from policy objectives. Second, the new quota for the elderly was not established in each job but applied to whole company workforce. All private sector employers must endeavor to employ elderly workers over 6% of the workforce irrespective of their jobs. This policy was at the turning point from external to internal labor market regulation. Though quota system itself based on external labor market policy yet, it began to depart from jobs-based labor market model. It foresaw company-based employment management regulation such as extension of mandatory retirement ages, which will be the next policy objective.
(b) Raising of mandatory retirement ages

The issue of mandatory retirement age had already appeared in the midst of high economic growth of the 1960s in the context of modernization of Japanese employment practice. In 1967, the First Employment Measures Basic Plan recognized that mandatory retirement system was the result of lifetime employment practice linked with seniority-based wage system. It made the middle-aged and elderly workers too expensive compared with their young colleagues for their employers. In 1972, several reports from governmental study groups stated that mandatory retirement age at 55 was too young in the light of average life span of 70 years and it should be raised to 60 with the progressive abolition of seniority-based wage system. In 1973, Employment Measures Law was revised to include declaration clause on raising of mandatory retirement age. At the same time, Mandatory Retirement Age Extension Subsidy was established, which was paid to employers who raised the mandatory retirement age to 60.
(Mandatory retirement at or over 60)
In 1979, then opposition parties (Socialist and Komeito) proposed bills for the prohibition of mandatory retirement age less than 60 and of refusal of employment of older workers. Their proposals were discussed in the Diet and were finally discarded. But the Diet requested the government to consider the issue of mandatory retirement age including legal regulation of it. Ministry of Labor immediately started discussion in the tripartite Employment Security Council composed of social partners and academics. The Council, however, could not reach at conclusion for five years because of great difference of opinions between employers and trade unions.
At last in 1985, an agreement was reached between them. The new provision on mandatory retirement age should not be obligatory but require the endeavor of employers. The old Special Law for Employment Promotion of Middle-aged and Elderly Persons was completely revised and renamed to Law Concerning Stabilization of Employment of Older Persons in 1986. This title symbolized the change of policy orientation, from external labor market regulation (employment promotion) to internal labor market regulation (employment stabilization). The old quota system of elderly workers was abolished and new endeavor obligation clause on mandatory retirement age at or over 60 was introduced. The endeavor provision had in itself no legal effect on the actual work rules which set mandatory retirement age less than 60. But the new provision also stipulated that the government could request, order and recommend the employer to raise the mandatory retirement age. Moreover, it could finally make public the name of the company which breached the required mandatory retirement age at or over 60.
This revision was a result of compromise between social partners. Since then, trade union side had advocated that this provision must be upgraded to real obligatory clause which prohibited mandatory retirement age less than 60. In 1994, the Law was revised again and above-mentioned endeavor clause was replaced with obligatory clause, which reads “in cases where the employer fixes the retirement age of his/her employees, the retirement age shall not be below 60” (Article 8). This new clause was coupled with deregulatory clause which made it possible to dispatch workers of any jobs provided that they were over 60. Employer side conceded in the frontline of mandatory retirement age but won in the frontline of temporary work. This deregulation can be regarded as a forerunner of the general liberalization of temporary work agencies in 1999.
(Continued employment until 65)

The issue on continued employment over 60 had already referred in some reports from governmental study group before 1986 revision. But 1986 revision hardly dealt with this issue. The issue became urgent when Pension Reform Bill was proposed in 1989. The bill scheduled that pensionable age should be raised from 60 to 65 from 1998 on. The opposition parties objected the bill, saying that pensionable age should be set at the same age as the mandatory retirement age. Ministry of Labor proposed a bill which made re-employment until 65 endeavor provision. This revision was enacted in 1990, but the original pension reform was deferred. 

In 1994, Pension Reform Bill was proposed again. This time, Ministry of Labor proposed a new bill which made continued employment until 65 endeavor provision with competence of government to order and recommend it, similar to one in mandatory retirement age. At the same time, the Ministry established a new sort of benefit, Continued Employment Benefit for Older Workers. This Benefit was designed to compensate the reduced wages of older workers who continued to be employed after the mandatory retirement age. The Benefit was expected to facilitate the introduction of continued employment scheme on a low cost for employers. This revision was enacted together with above-mentioned revision on mandatory retirement age. 

In 2000, the Law was revised in a few points. Now the employers must endeavor to introduce continued employment scheme, to raise the mandatory retirement age to 65 or to abolish it. From legal perspective, continued employment until 65 and mandatory retirement age at 65 make very few difference. Both schemes secure the employment until 65 and both schemes do not secure wage levels legally. But actually, employers can easily lower the wages of older workers who continued to be employed after mandatory retirement age, and it is more difficult to lower the wages of older workers before reaching mandatory retirement age.

In 2004, the Law was revised greatly. This time above-mentioned endeavor clause on continued employment until 65 was made obligatory. Each employer must maintain employment relations with his/her employees until they reach 65. But there are some exceptions. First, employer may fix selection criteria for continued employment based on an agreement with employees’ majority representative. It means employer can exclude some of their employees from continued employment if he/she obtains the agreement of majority representative. Moreover, employer may fix the selection criteria based on work rules without agreement with majority representative if he/she fails to obtain the required agreement for the first 3 years (5 years for small and medium sized companies). This provision shall be enforced progressively in accordance with raising of pensionable age set in Pension Reform Law (62 until 2007, 63 until 2010, 64 until 2013, and 65 after then).
(c) Prohibition of age discrimination


In parallel with the evolution in continued employment policy, the new policy orientation focusing on recruitment and hiring of middle-aged and elderly persons appeared on the stage. This was a second entry of forgotten external labor market regulation. 

Already in 1980, ILO adopted Recommendation No.162 concerning Older Workers, which required “equality of opportunity and treatment for workers, whatever their age”. It applies areas such as access to employment, vocational training, employment security, working conditions and remunerations. Opposition parties’ above-mentioned proposals in 1979 were highly inspired by the draft of this recommendation.
(Endeavor obligation clause)

In 1999, Economic Planning Agency (now Cabinet Office) started a study group on age discrimination in employment. The group issued an interim report in 2000, and advocated the change of policy orientation towards prohibition of age discrimination. It also recommended the introduction of result-based wage system and deregulation of dismissal regulation. This reflected the global trends which started in USA with the Age Discrimination in Employment Act in 1967 and was followed in EU with Council Directive establishing a general framework for equal treatment in employment and occupation in 2000. The latter is already implemented from 2006. It is very contemporary challenge for both Europe and Japan. 

In response to the interim report, Ministry of Labor included one clause into the revising bill of Employment Measures Law in 2001. The clause stipulated that “employers must, when it is regarded as necessary in order for workers to effectively display their abilities, endeavor to provide equal opportunity to workers in relation to recruitment and employment, irrespective of age” (Article 7). In short, age limit in recruitment and hiring should be avoided, if not prohibited. Endeavor clause again! This time, it was accompanied with guideline clause that reads “the Minister of Health, Labor and Welfare may prescribe and announce necessary guidelines with respect to matters prescribed in Article 7 in order that employers manage appropriately” (Article 12). After the enforcement of the revision, Minister of Health, Labor and Welfare issued Guidelines to abolish age limit. The guidelines, however, allowed very wide range of derogations targeting specific age group. 

The acceptable reasons for imposing age limits are: (1) cases where recruiting or hiring is intended for workers in specific age groups, such as new graduates, for the purpose of career development over long tenures; (2) cases where recruiting or hiring is intended for specific age groups because it is particularly necessary for companies to maintain or restore the demographic structure of their employees for the purpose of maintaining business activities or passing on skills and know-how; (3) cases where recruiting or hiring is intended for workers under a certain age with consideration for a mandatory retirement age or maximum age, and for the periods necessary for new workers to demonstrate their abilities and to build up professional skills; (4) cases where recruiting or hiring is intended for workers under a certain age in situations where in order to make wage payments regardless of age to new employees, companies will be required to revise present regulations determining wages mainly in accordance with age and so on. They were results of compromise between internal labor market orientation favoring continued employment of the aged and external labor market orientation favoring mobilization of workforce of old age.
(Obligation to explain)


As mentioned above, Law Concerning Stabilization of Employment of Older Persons was revised in 2004. Another point of revision was employer’s obligation to explain why he/she set an upper age limit in recruitment and hiring. It does not directly regulate setting of an age limit, but it may indirectly influence the employer not to set an age limit. Moreover, Minister of Health, Labor and Welfare may “request the employer to report, advise, guide or recommend to the employer” (Article 18-2).
(Obligation clause with exceptions)


In 2007, Employment Measures Law was revised. The above mentioned endeavor obligation clause on age limit was upgraded to obligation clause. However, it was accompanied with some exceptions.


The Law stipulates that “employers must, when it is regarded as necessary in order for workers to effectively display their abilities, provide equal opportunity to workers in relation to recruitment and employment, irrespective of age”. The exceptions in which employers are allowed to set age limit in recruitment and hiring are substantially reduced. The first exception (new-graduate hiring) is severely regulated so that the employment contract must be open-ended and the worker must be hired without work experience at another workplace. 
(d) Silver Human Resources Center


There is completely deferent type of policy for elderly people. Silver human resources center, which was stipulated in Law Concerning Stabilization of Employment of Older Persons in 1986, stems from non governmental movement aiming participation of the aged in society from 1975. The advocate of the movement, Dr. Ohgohchi, was a famous social policy scholar and had taught some of senior officials of Ministry of Labor. In 1979, Mr. Seki, Director for Employment Security Bureau, who was once a student of Dr. Ohgohchi at the graduate school, decided to subsidize the running costs of the centers.

The silver human resources center contracts with companies and private citizens on temporary works. It provides these works to registered members, and distributes the profits to the members based on their actual contribution. The center manages all kinds of work such as cleaning, weeding, gardening, carpentry, clerical, and so on. 2004 revision of the Law made it possible for the center to dispatch their registered members to companies and private citizens.
(2) Employment policy for the Disabled

Japan’s employment policy for the disabled people has consistently focused on external labor market regulation (quota system). When it started, it focused on the physically disabled only. Then it has been extended to the mentally retarded and is now expanding to the mentally disabled.
(a) The physically disabled


In 1960 Law for Employment Promotion of the Physically Disabled was enacted. It introduced quota system for the physically disabled for the first time. But it was in the form of endeavor clause. It required employers to endeavor to employ enough physically disabled persons to constitute 1.1-1.3 % of the labor force. At that time only the physically disabled was the target group of employment policy. 

The great transformation in employment policy for the disabled occurred in 1976. The 1976 revision of Law for Employment Promotion of the Physically Disabled not only turned the endeavor clause into obligatory clause and raised the quota up to 1.5 %. It also introduced a unique levy and grant system. It collects a levy from employers who fail to meet their employment quota. The collected levies are then redistributed in the form of various grants among those employers who meet their quotas, in order to balance the financial differences and to cover their extra costs. The operation of the levy and grant system is entrusted to the Japan Association for Employment of the Disabled. This system gave the administration for the disabled its own financial resources, thereby made it more independent from other areas of employment policy.
(b) The intellectually disabled (the mentally retarded)

The issue of the mentally retarded was discussed from the outset, but it was difficult to include them in quota system because of assumed lack of suitable jobs for them. In the 1976 revision, the mentally retarded were still excluded from obligatory quota, but they were regarded as the physically disabled in the calculation of levy and grant.


In 1987, the Law was renamed to Law for Employment Promotion of the Disabled. The revised Law included the mentally retarded as a full member, both in obligatory quota and in levy and grant system. The mentally retarded were renamed to the intellectually disabled in 1998 by the revision of the Law.
(c) The mentally disabled


The remaining issue of the mentally disabled (schizophrenia, manic-depressive and epilepsy) is much more difficult. It is now in the first stage of the progressive inclusion to the quota system. In 2002 revision, the Law explicitly includes the mentally disabled as the disabled person. But this was just a declaration. It included them neither in quota system nor in levy and grant system.

In 2005, the Law was revised again. The status of mentally disabled was promoted to that of mentally retarded from 1976 to 1987. They are still excluded from obligatory quota, but they are regarded as the physically or intellectually disabled in the calculation of levy and grant. This may be a first step to a full membership.

The quota for the physically, intellectually and mentally disabled is now 1.8 % for private sector employers and 2.1 % for public sector employers. But actual employment rate of them is just 1.55 % at June 2007. 83% of the employed disabled are physically disabled, 15.8% of them are intellectually disabled and only 1.2% of them are mentally disabled. 56.2 % of all companies do not achieve the required quota and opt to pay the levies.

(d) Vocational Rehabilitation for the disabled


ILO Convention No.159 and Recommendation No.168 concerning Vocational Rehabilitation and Employment (Disabled Persons) adopted in 1983 already cover all categories of disabled person, which means “an individual whose prospects of securing, retaining and advancing in suitable employment are substantially reduced as a result of a duly recognized physical or mental impairment”. The Convention defined “the purpose of vocational rehabilitation as being to enable a disabled person to secure, retain and advance in suitable employment and thereby to further such person's integration or reintegration into society”. This purpose was already introduced to Law for Employment Promotion of the Disabled in 1987.
Legal Text:

Law Concerning Stabilization of Employment of Older Persons:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law16.pdf
Guidelines to Abolish Age Limits in the Revised Employment Measures Law
http://www.jil.go.jp/jil/bulletin/year/2001/vol40-11/03.htm#1
Law for Employment Promotion, etc., of the Disabled
http://www.dinf.ne.jp/doc/english/intl/z15/z15007le/z1500707.htm
Law for Employment Promotion, etc., of the Disabled Guidelines
http://www.dinf.ne.jp/doc/english/intl/z15/z15007le/z1500708.htm#japanC
ILO Recommendation No.162 concerning Older Workers
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R162
ILO Recommendation No.99 concerning Vocational Rehabilitation of the Disabled
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R099
ILO Convention No.159 concerning Vocational Rehabilitation and Employment (Disabled Persons) 

http://www.ilo.org/ilolex/cgi-lex/convde.pl?C159
ILO Recommendation No.168 concerning Vocational Rehabilitation and Employment (Disabled Persons) 

http://www.ilo.org/ilolex/cgi-lex/convde.pl?R168
