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Chapter 3: Legal Aspects of Japanese Employment System

Section 1: Employment Contract and Work Rules

In Japan, working and employment conditions are regulated mainly by work rules, which are established unilaterally by an employer, not by the agreement between an employer and a worker. The conspicuous feature of the system regulating working conditions in Japan is that it enables flexible modification to cope with changing situations. This is a compensatory mechanism for Japan’s long-term employment system, because in this system, numerical adjustment of workforce is restrained. Through flexible modification of working and employment conditions and flexible deployment of workers, Japanese companies have accommodated changing socio-economic circumstances at the same time they have maintained employment security.
(1) Employment Contracts


At first, we must focus on the legal nature of an employment contract. In Japan, it is very rare for an employer and a worker to make a written contract and prescribe concrete working conditions in detail. So what do they do in concluding an employment contract? Workers merely agree orally that they will work for the company. The employer usually presents the worker with the work rules. As long as the worker raises no objection, he is regarded as having agreed to the conditions in the work rules. Thus, the conditions stipulated in the work rules become the substantive content of employment contracts.

In the first lecture, I emphasized that the Japanese employment system lacks the concept of “Job.” In normal Japanese practice, the employment contract does not specify the conditions of employment, particularly the place and type of work. This practice makes possible the flexible modification of working conditions in accordance with socio-economic changes. Even if the parties express clearly place or type of work at the conclusion of an employment contract, it is not regarded as specification of terms which cannot be modified without the worker’s consent. It is regarded as just first place or type of work. Employers reserve the right to deploy workers based on business necessity, including the right to order transfers which imply changes in the place and/or type of work without obtaining the worker’s consent. Therefore, the employer can unilaterally order a change of place and/or type of work without obtaining the worker’s consent. As I said in the first lecture, Japanese employment contract is a “black slate” in which particular jobs should be written each time.

The Nissan Murayama Plant case (Supreme Court, Dec. 7, 1989) shows a typical interpretation concerning the specification of an employee's place and type of work. In this case, machinery mechanics who had been engaged in machinist work for about twenty years were transferred to assembly line work. The Court denied the alleged specification of work by implied agreement through such a long engagement with the same activities for the reason that their contracts did not explicitly prohibit a change of work and endorsed the flexible deployment of employees. The Toa Paint case (Supreme Court, Jul. 14, 1986) endorsed the employer’s prerogative on transfer of a worker to distant establishment separated from his family unless the employment contract clearly limited the place of work. His disadvantage was regarded as “normal inconvenience which a worker must endure.”

The implication of these case laws is that an employer can order any change of place or type of work unless the contract explicitly prohibit such changes. Furthermore, normal employment contracts are concluded orally, not in writing.
(2) Work Rules


Work rules are a set of regulations established by an employer for the purpose of establishing uniform rules and conditions of employment at the workplace. Any employers who continuously employ ten or more workers must draw up work rules (Art. 89, Labor Standards Law). In drawing up the work rules, the employer is required to ask the opinion of a trade union organizing a majority of the workers at the workplace or a person representing a majority of the workers (Art. 90, LSL). However, a consensus is not required. Even when the majority union or majority representative opposes the content of the work rules, the employer can unilaterally establish and modify work rules.


The work rules apply to all workers in a workplace or establishment. Work rules cannot violate enacted laws or collective agreements applicable to the establishment (Art. 92, LSL). Labor Standards Law gives work rules an imperative and direct effect on individual employment contracts. Employment contracts that stipulate working conditions inferior to those provided in the work rules shall be invalid and that such conditions are to be replaced by the standards in the work rules (Art. 93, LSL). But Labor Standards Law keeps silent on the validity of work rules which is inferior to individual employment contract.
(a) Doctrine on “Reasonable Modification” of Work Rules
In contrast, regarding the binding effect of work rules which set inferior standards to those in individual employment contracts, the Supreme Court established a case law doctrine on a “reasonable modification” of the work rules (The Shuhoku Bus case (Dec. 25, 1968). According to this doctrine, a “reasonable modification” of the work rules has a binding effect on all workers, including those who opposed the modification. The court said that “because work rules deal collectively with working conditions, and because management needs to unify and consolidate working conditions by means of work rules, when particular work rules are otherwise reasonable, the applicability of the new disadvantageous rules may not be denied merely because the workers’ consent has not been obtained.”

This doctrine is based on the concerns of employment security and the necessity of adjusting working conditions. The traditional contract theory dictates that if a worker refuses modifications of working conditions, he shall be dismissed. However, under Japanese court’s rulings, such a dismissal may be regarded as an abuse of the right to dismiss. On the other hand, because the employment relationship is a continuous contractual relationship, modification and adjustment of working conditions are inevitable. In the light of these circumstances, Japanese courts have given unilaterally modified work rules a binding effect on the condition that the modification is reasonable. The implication of this doctrine is that court give the supreme priority to employment security, and in exchange of the employment security, workers are expected to accept reasonable changes in working conditions. This is a manifestation of internal or qualitative flexibility of the Japanese employment relationship. This allows flexible modifications of working conditions and so compensates for the lack of external or quantitative flexibility which is reduced in order to ensure employment security.
(b) Criteria for “Reasonableness”

The principal test for “reasonableness” requires court to consider the disadvantage to the worker created by the modification against the business necessity for changing the working conditions. Courts also take other matters surrounding the modification into consideration, such as whether compensatory measures to mitigate the disadvantages to the workers were being taken, whether similar treatment is common in other companies in the same industry, and whether the majority union or the majority of the workers agreed to the modification. Recent Supreme Court case suggests that consent of the majority union affects heavily in a court’s determination of whether a modification is reasonable (The Daishi Bank case (Feb. 28, 1997).

However, another Supreme Court case (The Michinoku Bank case (Sep. 7, 2000) suggests that the Supreme Court will not always respect the majority union’s attitude towards a work rules modification and will actively review the reasonableness of the modification using its own criteria. Therefore, it would be premature to state that the Court established the criterion for “reasonableness” of disadvantageous modification based on the attitude of majority unions.


In 2005, the report of the Study Group on Labor Contract Legislation advocated that, as a rule, where the majority union or works council accepts a disadvantageous modification of work rules, such a modification should be regarded as reasonable, except for rare cases in which the modification is intended to cause damage on only particular workers. However, after the discussions in the tripartite Labor Policy Council, this proposal was completely abandoned because of the opposition from trade union side in 2006.
(3) Collective Agreements

The third means of regulating working conditions is collective agreement. Collective agreements concluded between an employer and a trade union also regulate the content of individual employment contracts. It has a normative effect on an individual employment contract of members of the trade union. Any provision of an individual employment contract violating the standards of working conditions provided in the collective agreement are null and void, and the invalidated provisions of the individual contract are replaced by the provisions of the collective agreement (Art. 16, Trade Union Law).

(a) Enterprise-level Bargaining and Work Rules


Almost all collective agreements in Japan are concluded at the enterprise level because trade unions are normally organized on an individual company basis. Consequently, in contrast to the practices in Western Europe, collective agreements regulate not minimum, but actual working conditions. Therefore, according to the accepted interpretation, the normative effect of collective agreement invalidates not only disadvantageous individual contracts but also advantageous contracts unless the collective agreement itself allows such contracts.

Since both collective agreements and work rules are established at the enterprise level, the two norms overlap. However, work rules cannot infringe on any collective agreements applicable to the establishment. Therefore, collective agreements take priority over work rules.

Although the Trade Union Law imposes upon an employer a duty to bargain with a union in good faith, the duty to bargain in good faith is not same as the duty of co-determination. The employer must bargain in good faith, but he is not compelled to make concessions or to reach agreement. Therefore, when the employer and the union reach an impasse, and no collective agreement is concluded, the employer can regulate or change working conditions through unilateral modification of the work rules. Thus, the case law which requires “reasonableness” in the unilateral modification of work rules is one of the most important rules in Japanese labor law. This is the reason why the Study Group on Labor Contract Legislation advocated “the consent of majority union or works council” should be criterion of the “reasonableness.”
(b) Plural Unionism and Establishment of Uniform Working Conditions

The Japanese labor law does not incorporate the exclusive representation principle found in the United States. In the United States, only the trade union which is elected by the majority of workers in the establishment can negotiate with the employer. In contrast, a qualified union need not be elected by the majority of workers. It is possible for multiple unions to co-exist in a single company. Therefore, even if a company has an enterprise-based union organizing the majority of workers, another trade union within the company, or even an outside trade union that organize just one worker of the company, has the full-fledged right to bargain collectively and the right to strike.


Under this legal framework, there can be multiple collective agreements within a single company or establishment. A collective agreement is, as a general rule, applicable only to the members of the trade union which signs the agreement. Therefore, multiple working conditions can co-exist. This situation causes difficulties for the employer because most working conditions require uniform treatment. Accordingly, the employer attempts to establish uniformity by negotiating for the same working conditions with all the existing unions. If this is not possible, he endeavors to apply the collective agreement concluded with the majority union to members of the minority unions. A practical way to establish uniform working conditions in a situation with multiple unions is as follows. First, the employer concludes a collective agreement with the majority union. Then, while negotiating with the minority unions in good faith so as not to violate his duty to bargain, he may refuse to agree to any different conditions with the minority unions. If no agreement is reached with the minority union, the employer may modify the work rules according to the agreement with the majority union. Modifications of work rules to transpose the collective agreement with the majority union tend to be regarded as reasonable. This is the typical usage of work rules in case of plural unions.
(4) Flexible Regulation of Working Conditions and the Long-Term Employment System


As seen above, the combination of the three private legal means of regulating working conditions in Japan enables flexible adjustment of working and employment conditions. An employment contract does not usually specify concrete conditions of employment, and it makes possible flexible interpretations with regard to changes in a worker’s type or place of work. Work rules drawn up by the employer govern the content of employment contracts. Case law gives reasonable modifications of work rules a binding effect. It also enables flexible regulations of working conditions. Collective agreements have precedence over individual contracts and work rules, and they are concluded at company level, so it enables swift and flexible adaptation to particular business conditions of a company.

Flexible regulation of working conditions is reflection of the long-term employment system, which requires elasticity in modification of working conditions in accordance with changing socio-economic situations. Internal or qualitative flexibility has reinforced employment security in Japanese employment relations.

In countries with no or relaxed regulations on dismissals such as United States, employers can modify working conditions by simply introducing new conditions and dismissing those employees who oppose it. Any vacancies are filled by hiring new employees who agree to the proposed conditions. Here, the adjustment of working conditions is dissolved into the dismissal and hiring procedures. In other words, modifications of working conditions are accomplished by the functioning of the external labor market. 


In contrast, in countries with strict regulations on dismissals, such as many European countries as well as Japan, employers are not able to dismiss employees freely even in an economic downturn. Therefore, how to modify working conditions while maintaining employment becomes an important legal issue. This is especially true of Japanese employment relations in which long-term employment practices have been rooted in the society for years. Japanese courts have established case law which severely restricts dismissals for business reasons. To compensate for such rigidity in the adjustment of the size of employees, the courts have allowed for the flexible modification of working conditions. 


From the view point of the flexibility of employment relations, the US-style labor relations rely on "numerical flexibility" and the Japanese-style labor relations rely on "functional flexibility." Japan's employment policy has relied heavily on functional flexibility to cope with the fluctuating economic circumstances while avoiding dismissals. This has been coupled with the government's positive employment policy to maintain employment even in recession, and this has resulted in Japan's fairly low unemployment rate until mid-1990s.
(5) Modification of Individual Working Conditions


Above-mentioned is typical employment relations in Japan. However, there is different type of employment relations. If the employees' place and type of work was clearly specified by their contracts, the above-mentioned doctrine on reasonable modification of work rules does not provide sufficient practical solution for the modification of individually agreed working conditions. From 1990s, new type of employment contract, in which place and type of work is clearly specified, has increased because of the diversification of the needs of workers. In accordance with the development of the individualized management of employment, the need for changing such individual working conditions will increase.

In the Scandinavian Airlines Systems (SAS) case (April 13, 1995), Tokyo District Court held that an employer can legally dismiss his employees when they have not accepted a proposed modification of working conditions. In the case, where the employees’ place and type of work are contractually specified, the employer cannot alter these provisions without obtaining the individual's consent. In such a situation, can an employer dismiss employees who disagree with the proposed modification of individually agreed working conditions? Considering the need for modifying such individually agreed working conditions, the court introduced a notion of a dismissal to change working conditions.
The judgment seems to introduce an US-style individual modification by hire and fire procedure. However, some labor law academics criticized this judgment because it does not provide a third alternative other than accepting the modification and dismissals.


In 2005, the report of the Study Group on Labor Contract Legislation advocated that a new system for the modification of individual working conditions, which provides a third alternative for employees: this consists of acceptance of a modification proposal and the reservation that such modification is not regarded as socially appropriate. The aim of a dismissal to change working conditions is not to dismiss the employee in question but to change his or her terms and conditions of employment. There is no conflict between the employer and employee that the maintenance of employment relations is possible if both parties agree to the change of working conditions. The conflict is with which conditions they can agree. Considering these situations and the social cost of the solution through dismissals, it is appropriate for Japan to seek a third alternative and solve the conflict without dismissals, this group said. However, after the discussions in the tripartite Labor Policy Council, this proposal was completely abandoned because of the opposition from trade union side in 2006. They insisted that the introduction of such a individual mechanism may risk the collective power of trade unions. However, in the future, this topic shall return to the policy agenda.
