LECTURE MEMORANDUM ON HUMAN RESOURCE MANAGEMENT

(SPRING 2008 HAMAGUCHI)

Chapter 3: Legal Aspects of Japanese Employment System

Section 2: Recruiting, Hiring and Career Development
(1) Hiring Practice in Japan

There are considerable differences in the recruiting practices for each category of workers, e.g. regular workers and non-regular workers. It reflects the two-tier labor market in Japan. These two recruiting practices are completely contrasting.

In case of regular workers, the personnel division of the company has the authority to hire and generally handles the entire hiring process. Line managers are simply involved in the interviewing process. They are not involved in determining whether the candidate is suitable for a specific job. This is because regular workers are not hired for a specific job. Rather, they are hired for potentially any jobs in the company.

Recruitment activities start among students and companies during the year prior to graduation. If a tentative hiring decision is made and the student is notified and accepts, such student is formally employed on April first, the beginning day of the fiscal year. However, legally speaking, the date of entry is not the date of formation of employment contract. This is just the date of starting work. Thus, new recruits enter their company immediately following graduation from school and start work at the same time. This practice is called “regular hiring of new graduates”.

In case of the regular hiring of junior and senior high school graduates, a job order is sent through the public employment office and a hiring decision is made based on a school recommendation. Until recently, high school students have been assigned to each company based on their achievement by their teachers (school recommendation system). Continued relationships between companies and schools are often established. A company passes exclusive job orders to a particular high school hoping that the school sends the best students to the company. In case of the regular hiring of college and university graduates, a job order is submitted to the job placement office at the desired school. The student might be recruited directly or through the job placement office.

In a word, Japanese companies do not hire new graduates for a specific job. Rather, they hire these people from the viewpoint of their potential and future possibilities, under the premise that they will undergo on-the-job training after being hired. Important criterion for the selection of new graduates is not the person’s major field of study at the school. Also, because people are hired under the premise of long-term employment, the most important criterion is the individual’s personality, from the viewpoint of whether or not he/she is a person with whom colleagues will be able to get along with over the long term. Enthusiasm, desire, ability to understand and judge things, ability to cooperate with others and sense of balance and common sense are the examples of selection criteria for regular hiring of new graduates.

Hiring workers who have worked elsewhere is labeled as “mid-career hiring”. This term suggests that the Japanese system has taken for granted the regular hiring of new graduates in the context of long-term employment practice. Mid-career hiring is regarded as rare exception. However, as a result of the increase in labor market mobility, mid-career hiring is becoming more prevalent. In contrast to regular hiring, workers hired at mid-career are often specified their job content. And in these cases, courts tend to admit the dismissals of workers hired mid-career on the ground of underachievement (Ford Motor case (Tokyo High Court, Mar. 30, 1984)). The court judged the worker whose job is specified in the employment contract can be dismissed on the incompetence in the specified job.

Recently, some companies introduced systems for “hiring throughout the year”. These companies hope that hiring throughout the year will have the effect of enabling them to actively hire an increasing number of university students who attend undergraduate and graduate schools overseas. There are also companies that recruit secondary new graduates (people who have changed their employer within several years after graduating from school). They are in definition mid-career hired, but they are treated as separate category. Companies expect that a secondary new graduate will have the basic skills of a full-fledged member of society. They often distinguish secondary new graduates from people who are hired at mid-career.


In contrast to the regular workers, non-regular workers are recruited from time to time when the company needs workforce through relatively simple procedures. Their hiring practice is similar to that of American workers. The line managers in the workplace have the authority to hire within the limit of budget, and they are directly involved in the hiring process. Their hiring is based on specific job. In a word, they do not have membership of the company.
(2) Freedom of Hiring and its Limitation

With regard to the formation of employment contracts, the freedom of both employers and workers to conclude contracts has been preserved in principle.


First, the employer can decide freely how many workers to employ. The employer is not forced to conclude any employment contracts in this respect. One limitation on this freedom is employment quota system for the disabled (mentioned later).


Second, employers have the freedom to determine their method of recruitment. Employers may recruit workers through personal connections or publicity media, such as newspaper advertising, jobs magazines. Employers may also recruit workers through employment placement services. But there are some regulations on private placement services (lectured in the Labor Policy course).

Third, an employer is free to recruit workers based on any criteria, such as skill, intelligence, educational background, experience and so on. Until recently, an employer could even discriminate against women in recruiting and hiring. But this is prohibited now. In contrast, in the United States, it is prohibited by law to ask a person’s date of birth, date of completion of compulsory education, country of origin, nationality, marital status, family circumstances and so on. It is not necessary for an applicant to submit a photograph to identify his/her race, sex or age. At an interview, a company may not ask questions other than those necessary for knowing about skills or aptitudes. Concretely, a company must not ask questions regarding such matters as nationality, sex, age, family or disabilities. In contrast, in Japan, discrimination based on ideology is clearly allowed by the Supreme Court.

In the Mitsubishi Plastics case (Dec. 12, 1973), the Supreme Court ruled that even if a company refused to employ a person with a certain beliefs or creed, the failure to hire cannot be automatically condemned as illegal. It stated that: “Employers have hiring freedom. Even if they refuse to hire someone because of that person’s ideology or creed, that cannot be regarded as unlawful. In deciding whether to hire a worker, an employer’s investigation of the worker’s ideology and creed and requiring the person to reveal matters related to them are also not tortuous acts that should be prohibited by law.” Many progressive academics criticized this judgment as a violation of constitutional guarantee of freedom of belief or creed. However, the Supreme Court has not changed its stance on this point until now.

The fact that once employed, a regular worker cannot be dismissed unless there is some compelling reason, such as serious misconduct, seems to influence significantly the court’s interpretation of the employer’s freedom to hire. As the Supreme Court in the Mitsubishi Plastics case noted, “employment relations in a company call for mutual trust in the context of a continuous human relationship, and it is all the more so in a society like Japan where life-time employment is an established fact of life…” In other word, strict regulation on dismissal makes such discrimination acceptable. However, this case law should be reexamined in the changing circumstances of labor market.
(a) Quota for the Disabled

There are some legal limitations on the freedom of hiring. The Disabled Person’s Employment Promotion Law requires the employer to hire a certain ratio of disabled persons (physically disabled and intellectually disabled) as a part of its workforce. The quota is now 1.8% for private sector employers and 2.1% for public sector employers. Even under this law, the employer is not compelled to conclude an employment contract with such persons. If the employer fails to satisfy its quota, he/she is required to contribute a certain sum of money to the government’s fund. This system is explained in the Labor Policy course.
(b) Equal Opportunity on Recruiting and Hiring (Based on Sex)

Until recently, sex was one of the employment criteria allowed as a freedom of employer. Male-only and female-only recruitment and hiring, along with separate standards and procedures for male and female recruitment, were widely practiced. For example, only male students were recruited from 4-year universities, and female students were recruited from only 2-year junior college. The 1985 Equal Employment Opportunity Law imposed on employers a moral duty to endeavor to provide equal opportunities in recruitment and hiring for both men and women. But this provision did not have legal effect on the discriminatory behavior. Therefore, companies slightly modified their human resources management and established so-called dual-track personnel system.

The 1997 revised Equal Employment Opportunity Law clearly prohibited any discrimination in recruitment and hiring against women only except for positive actions. The prohibited actions are such as: excluding women from eligibility for recruitment or hiring; establishing a quota for men or women; treating women differently from men in hiring examination; etc. (Guidelines on Ways for Employers to Taking Appropriate Measures with Regard to Recruitment and Hiring, Assignment, Promotion, and Training)

The allowed positive actions with the purpose of improving circumstances that impede the securing of equal opportunity and treatment between men and women in employment are such as: treating women favorably compared to men in recruitment or hiring where women workers are substantially fewer than men.
(c) Equal Opportunity on Recruiting and Hiring (Based on Age)


Until now, age has been the most important employment criteria. From recruitment and hiring to retirement and dismissals, Japanese human resources management has been heavily relied upon age criteria. The 2001 revised Employment Measures Law imposed on employers a moral duty to endeavor to provide equal opportunities in recruitment and hiring irrespective of age. But this provision has lots of exemptions where reasonable age limits for recruitment and hiring are permitted such as maintaining the demographic structure of their employees. The 2007 revised Employment Measures Law upgraded this endeavor obligation to legal obligation. Age limits in recruiting and hiring are prohibited in principle. However, it has some exemptions which are substantially reduced.
(3) Transitional Period

(a) Tentative Hiring Decision

College students begin job-seeking activities more than half a year before they actually enter the companies. After various contacts between students and companies during that period, the company gives a tentative hiring decision or “Naitei” to the student. And the student submits a written oath to the company, firmly promising to be employed by the company. When some companies unilaterally withdrew their tentative hiring decisions on account of subsequent changes in their economic or financial conditions, the legal character of the tentative hiring decision and the legal responsibilities of the companies were called into question.


The Supreme Court interprited a company’s recruitment as an invitation to apply for an employment contract, a student’s response to it as an application for a contract, and the company’s notice of a tentative hiring decision as a consent to the application. Therefore, when a student is notified of a tentative hiring decision, an employment contract has already been established, though it is a special contract with a starting date of actual work and with a reserved right of employer to cancel (Dai-Nippon Printing case (Jul. 13, 1979)). The lawfulness of a cancellation of a tentative hiring decision depends on the existence of reasons that can be approved as objectively reasonable and socially acceptable. This is similar to the criteria for the dismissals. When an employer arbitrarily cancels a tentative hiring decision, the worker’s suit for damages can be upheld on the basis of the violation of a contractual obligation. On the other hand, because workers enjoy the freedom to cancel such contracts, they are free to do so if they give the employer at least two weeks’ notice.

A tentative hired person often has to do certain things during the tentative hiring period, such as to submit a written report, to visit the company’s facilities and to undergo practical training. In case of university students, this practice often contradicts with their obligation as students.
(b) Probationary Period


A new graduate is employed as a probationary worker for a certain period, normally one to six months. The work rules usually state that the company can dismiss a probationary worker if the company finds him/her unqualified as a worker. The Supreme Court interpreted employment relations during a probationary period as a contractual employment relationship with the reserved right to cancel (Mitsubishi Plastics case in 1979 above mentioned).

Consequently, whether a dismissal during a probationary period is lawful or not depends on whether the right to cancel is exercised lawfully. The main criterion for this determination is whether the cancellation is objectively reasonable and socially acceptale. Although an employer has greater freedom to dismiss during the probationary period than in the case of ordinary dismissals, case law still requires sufficient grounds to dissolve employment relations.

This legal principle in the case law has been established for the typical probationary system in the long-term employment system, the hiring of new graduates and the process of their becoming regular workers. However, recently, courts tend to extend the principle of a typical probationary period under long-term employment to a fixed-term employment relationship. In the Kobe Koryo Gakuen case (Jun. 5, 1990), the Supreme Court held that a fixed-term employment contract having a transitional character in the path to regular workers is regarded as a probationary period under an indefinite term employment. 

(4) Freedom of Hiring and Restrictions on Dismissals


Japanese law and court permit employers to exercise broad discretion with regard to hiring. At the same time, once an employment relationship is formed with such broad discretion, the cancellation of employment relations or dismissal is strictly limited. It should be noted that the courts apply the restrictions on cancellation even to the probationary period immediately after the start of work and further to the period of the tentative hiring decision before the start of actual work.


Therefore, employers’ broad discretion with regard to hiring is a precondition of the long-term employment practice in which the employers’ freedom of dismissal is strictly restrained. This means that if mobility in the Japanese labor market increase and long-term employment security cease to be absolute, then other social values, such as equality or prohibition of discrimination, may become more important principles. The 1997 revision of the Equal Employment Opportunity Law clearly showed such change in the area of sex discrimination. The 2007 revision of Employment Measures Law signaled more drastic change in Japanese human resources management in the future..

(5) Career Development
(a) In-house Vocational Training

Since prewar times, large companies in traditional industries such as steel, shipbuilding, chemicals, heavy electrical machinery, machine tools and precision equipment have stressed 2 to 3 year training courses for skilled workers at their own in-house vocational centers. They plan curricula with emphasis on acquisition of practical skills and offer effective in-house training programs combined with the On-the Job Training (OJT).


With such a pioneering case as a model, in-house vocational training centers were actively authorized to step up levels of in-house training in society as a whole. This led authorized vocational training centers to be classified into two major categories, one type run by the employer, including those operated for many years by large companies and the other type operated jointly by trade associations. Of these, authorized vocational training schools run by small-and medium-sized enterprises have their costs and wages subsidized by local governments. Specifically, the subsidies amounts to two thirds of operating costs, a third of facility-improvement costs and a third of wages paid to trainees during the training period.


Each year, a considerable number of trainees who complete the courses are supplied as the core work force and are active as mid-career skilled workers within firms and workers in construction and other sectors. It should be remembered that until 1970, initial training courses offered by authorized vocational training centers in large firms provided for promise of a brighter future for outstanding junior high school graduates who gave up the opportunity of going on to senior high school for financial reasons. However, due to the rapid progress in higher educational attainment along with improved income levels, the number of trainees in such initial training courses peaked in 1971 at 93,000 and has dropped to the 30,000.


A high percentage of skilled workers, who were trained at authorized vocational training centers to be core staff members, settled down in firms and were active as the core labor force during the high-growth period. In addition, they played the role of instructors in developing the planned OJT program for skilled workers, which will be discussed in later paragraphs.
(b) OJT Plan Developed within the Firm


In-house training at Japanese firms is characterized by emphasis on OJT. The OJT plan is not synonymous with trial-and-error learning of how the boss's or the superior's jobs are organized. New recruits are first assigned an easy task and then gradually given more difficult ones according to their experience. In this course of career development, they are promoted to higher positions within the firm. They are groomed through job rotation and the guidance of superiors within the workplace as well as through teamwork and participation in small-group activities at the workshop. The development of human resources on a planned basis is a prerequisite for promoting OJT plans effectively.


In other words, individual workshops are responsible for promotion of the OJT, but the combination of OJT with group training and self-development is a more effective educational system. In this sense, OJT must be conducted in contact with those responsible for personnel matters, including clarification of goals of education and training, selection of instructors and a follow-up system during the OJT period.


Generally, to effectively proceed with OJT, the superior with 4-5 years on the job acts as an instructor and gives a man-to-man guidance to one new employee. This system is invariably called the "Brother-Sister System" or the "Elder System."


Employees with 4-5 years of service are accustomed to on-site jobs and are right for the job as an instructor. In addition, they have few opportunities to receive status-wise training programs. Thus, undergoing instructor-training courses offers them a chance to develop their own ability to instruct others. The instructor gives the new employee guidance on practical job activities, acts as a person to whom the new employee turns to for advice on problems and is responsible for drawing up a guidance plan, setting education and training goals and providing thorough guidance on the basis of a check list.


What is more important than the instructor's role is the role played by the manager and the supervisor who are responsible for implementing OJT. The middle managers and supervisors themselves take the lead in creating an environment and atmosphere in which subordinates are groomed through day-to-day work. Also, they need the ability to paint a concrete picture of how they want their subordinates to develop 3-5 years later. In order for OJT to develop more effectively, many corporations draw up a manual for OJT promotion and offer guidance to managers and supervisors on how OJT should be conducted in education and training programs. Also, in OJT plans intended for mid-career employees, many enterprises let employees declare their own goals and insure that the plans are linked to a Career Development Program (CDP).


OJT constitutes the fundamentals of human resource development which has underpinned the development of postwar Japan. An extremely high rate of diffusion of upper secondary schooling, such as high-school education, and the employee's ability to accept OJT may be cited as conditions for OJT being an effective method of education and training. Also, the following five advantages of OJT can be pointed out. First, the personnel and labor management system assumes that workers get internal promotion through a long tenure of employment, and this is a factor encouraging workers to make self-development efforts through their work. Second, work attitudes which are oriented toward achieving maturity through work and were jobs which are adapted to workers in a flexibly organized manner thereby help to make them multi-skilled. Third, OJT instructors are trained progressively through the skilled worker training plans, including the authorized one and the supervisor training system such as Training within Industry for supervisors (TWI). Forth, with the workplace organized on the premise of long-term employment, mutual cooperation among workers is fostered. Fifth, a production control system based upon the workplace is highly compatible with OJT programs.


However, awareness of workers who undergo OJT programs has been changing with the times. Recent mid-career employees picture the following as the image of people: first to have highly professional skill and knowledge which are also usable outside of the firm; second, to have a broad perspective; third, to have networks of people both within and outside the firm; fourth, to respond flexibly to changes in the situation; and fifth and finally, to be well versed in a variety of matters. Such workers are highly motivated and full of curiosity.

 (c) Equal Treatment on Education and Training (based on Sex)


The 1997 revised Equal Employment Opportunity Law clearly prohibited any discrimination in education and training against women only except for positive actions. The prohibited actions are such as: excluding women workers from eligibility for education or training (Guidelines on Ways for Employers to Taking Appropriate Measures with Regard to Recruitment and Hiring, Assignment, Promotion, and Training).


The allowed positive actions with the purpose of improving circumstances that impede the securing of equal opportunity and treatment between men and women in employment are such as treating women workers favorably compared to men workers in providing education or training which imparts abilities needed in a duty or managerial position in which women workers are substantially fewer than men.
