LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 3: Working Conditions Policy
Section 1: Health and safety and Accident Compensation
(1) Health and Safety Policy


After the Meiji Restoration, the government carried out industrialization policy. In the Meiji Period, majority of workers (60% of all workers) were women, in particular young women (60% of those were under 20 years old and 25% of those were under 15 years old), who were engaged in long working hours (12～16 hours per day) including night work (shift work) and unsanitary environment. They were frequently affected by tuberculosis (for example, the rate of incidence was 84 % in spinning mills in textile industries).
(a) Factory Law and regulations in pre-war era


Ministry of Agriculture and Commerce started to investigate drafting law on workers protection in 1881. But it took 30 years, 23 ministers, 15 director-generals and hundreds of draft papers to enact the first Factory Law in 1911. Furthermore, it took more 5 years (until 1916) to enforce the Law thanks to the oppositions from employers. It was difficult to enforce the already enacted Law. Ministry of Finance did not allow budget to enforce the Law. At last, Prime Minister Okuma, who declared to carry out social policy, decided to enforce the Law with surplus money. 


The Law applied to factories employing 15 or more workers. Article 13 of the Law stipulated that Factory Inspection Officer might order necessary measures to prevent or eliminate the hazards of facilities in factory and, if necessary, order suspension of the operation. But concrete provisions for its enforcement were not established for 15 years and its enforcement was left to prefectures. In 1929, Prevention of Industrial Accident and Health in Factory Regulation (issued by Ministry of Home Affairs) was finally established. It covered from safety requirements for machinery facilities to hygiene requirements for kitchens and canteens. 

In 1938, above-mentioned Regulation was revised and employers were required to appoint safety staff, safety committee and industrial physician. It was motivated by the necessity of securing human resources to carry out the total war. However, this can be evaluated as a first attempt to establish health and safety system within company structure. In 1942, it was revised again to provide medical examination. These provisions are now included in Industrial Health and Safety Law.
(b) Labor Standards Law


After the surrender in 1945, Ministry of Health and Welfare (then including labor administration) started to draft a new comprehensive law on workers protection. The Law, called as Labor Standards Law, was enacted in 1947. The Law covered such wide areas as labor contract, wages, working hours, health and safety, women and minors, in-house training, accident compensation, work rules, dormitories and inspection bodies. Moreover, it was applied to almost all employed workers except for only domestic servants in contrast to pre-war Factory Law.

Health and safety was provided in Chapter 5. It contained 14 articles on hazards prevention, safety apparatus, performance inspection, prohibition of manufacturing harmful substances, restricted work operation without license, health and safety education and medical examination. It also stipulated that employers must appoint safety staff and health staff. In its Enforcement Regulation, safety committee and health committee were required to be set up at each establishment. They were composed of representatives of both employer and employees. They can be regarded as a first attempt towards labor-management consultation mechanism.
(c) Industrial Accident Prevention Organization Law and Industrial Health and Safety Law

From mid-1950s to mid-1970s, Japan experienced rapid and high economic growth. Technical innovations brought about new industrial accidents and occupational diseases. Number of accident skyrocketed. The government drew up the first Industrial Accident Prevention Plan in 1958.

In this situation, it was felt that the best method to prevent accident was not only official inspection based on the Law but voluntary accident prevention activities by employers themselves. Based on this idea, Industrial Accident Prevention Organization Law was enacted in 1964. Five Industrial Accident Prevention Associations in each sector were established. 

In 1972, Chapter 5 of Labor Standards Law was separated from other parts and became a new distinct Industrial Health and Safety Law. The contents were substantially expanded from only 14 articles to 123 articles. The most evolved was Chapter 3 on health and safety management system. The employer shall appoint a general health and safety manager who exercises overall management of each establishment (Article 10). Also industrial physician must be appointed (Article 13). Where parts of the work in a company are carried out by sub-contractors at the same workplace, the master employer (who ordered the earliest contract) shall appoint an overall health and safety controller who exercises overall control over the execution of the works concerned (Article 15).

Concerning construction and shipbuilding sectors, a provision on master health and safety supervisor (Article 15-2) was added in 1980 and a provison on site health and safety supervisor (Article 15-3) was added in 1992. Master employers in construction and shipbuilding sectors are required to take necessary measures to prevent accidents resulting from the work of workers employed by both master employer and sub-contractors. Sub-contractors and their workers must follow the instruction given by the master employer.

In the meantime, ILO adopted Convention No.155 concerning Occupational Safety and Health and the Working Environment in 1981, and Convention No.161 concerning Occupational Health Services in 1985. The former Convention provided employers’ comprehensive responsibility to ensure the workplace safe and without risk to health. 
(d) Prevention of Death and Suicide from Overwork

Death from overwork (Karo-shi) is, in medical language, cerebrovascular or cardiac (brain or heart) disease caused by hard work. Suicide from overwork (Karo-jisatsu) is mental disorder caused by hard work. These concepts were originally developed in accident compensation. Recently, preventive measure for death and suicide from overwork has been a focal point of health and safety legislation.

In 1996, Industrial Health and Safety Law was revised in order to prevent death from overwork. Employer must hear medical doctor’s advice on the result of medical examination and take necessary measures including changing the location of work, changing the work content, shortening the working hours and reducing the frequency of night work (Article 66-5). Also industrial physician may make necessary recommendation on health care for the worker to the employer (Article 13).

The Law was revised again in 1999 to provide that night worker might submit to the employer a document certifying the results of a voluntary medical examination (Article 66-2). Employer must hear medical doctor’s advice and take necessary measures in the same way above-mentioned.

In 2002, Ministry of Health, Labor and Welfare issued a circulation entitled “Comprehensive Measures for the prevention of health disorder caused by overwork”. The circulation required employers to restrict overtime within 45 hours for 1 month. Where the hours of overtime exceed 45 hours for 1 month, employer shall notify the information to industrial physician and ask his advice. Where the hours of overtime exceed 100 hours for 1 month (or 80 hours on average for 2 to 6 months), employer shall have the worker taken the special medical examination and take necessary measures based on the opinion of industrial physician. This is no more than just a circulation of administration and has no binding effect. But the content of this circulation was included in Industrial Health and Safety Law by its 2005 revision.

The 2005 revision of the Law made above-mentioned requirement employers’ legal obligation. Where the hours of overtime exceed 100 hours for 1 month, employer must have the worker taken the special medical examination and take necessary measures to lessen the workload based on the opinion of industrial physician. Even where the hours of overtime do not exceed 100 hours for 1 month, employer must endeavor to take similar measures if the worker claims fatigue caused by overwork. This legislation represents the approximation of health and safety policy and working time policy.
(2) Workers’ Accident Compensation
(a) Factory Law and insurance systems in pre-war era

In 1911, Factory Law stipulated the first clause on employer’s obligation to compensate for workers’ accident. Of course, Civil Law already provided compensation for damages, but the burden of proof was on workers’ side. In contrast, employer must pay compensation for damages to the worker or his survivors even without fault (liability without fault scheme). However, it lacked its own social insurance system. Its enforcement was left to administrative guidance. In 1922, Health Insurance Law was enacted. It covered both injuries and diseases resulting from employment and other injuries and diseases.

In 1925, ILO adopted Convention No.17 concerning Workmen's Compensation for Accidents and No.18 concerning Workmen's Compensation for Occupational Diseases. These Conventions required the governments to enact laws which applied to “workmen, employees and apprentices employed by any enterprise, undertaking or establishment of whatsoever nature, whether public or private”. Factory Law and Health Insurance Law were insufficient in their coverage.

Social Policy Bureau of Ministry of Home Affairs started to draft a new accident compensation law which should apply to construction, traffic and other outdoor sectors. But employers in construction sector severely criticized the draft because of their very complex employment relations. Construction sector was characterized with multiple sub-contract system. There were lots of layers of contractors. Therefore, employers in the sector insisted that the obligation of accident compensation must be insured with public liability insurance system. As a result, Workers’ Accident Compensation Law and Workers’ Accident Compensation Liability Insurance Law were enacted in 1931. These laws were intended to cover all sectors but actually applied to only construction sector.
(b) Labor Standards Law and Workers’ Accident Compensation Insurance Law

As mentioned above, Labor Standards Law was enacted in 1947. It stipulated employers’ obligation to compensate workers’ accident and occupational disease irrespective of sectors and size (Chapter 8). To insure the obligation, Workers’ Accident Compensation Law was enacted at the same time. In contrast to the pre-war Workers’ Accident Compensation Liability Insurance Law, the new Law was not liability insurance system for employers but social insurance system for workers. Only employers must pay the premiums. But insurance benefits are paid to workers directly, instead of via employers. This system was a result of suggestions from GHQ.

The insurance benefits were Medical Compensation Benefit, Lost-day Compensation Benefit, Disability Compensation Benefit, Survivors’ Compensation Benefit and Expenses for Funeral Rites. At the beginning, the benefits were paid for only 3 years. If the worker does not recovered from the injury or disease within 3 years, these benefits are terminated with the payment of Termination Benefit.

The extension of the benefit period was the first agenda of the accident compensation policy. It was requested from in particular coal miners who suffered pneumoconiosis (a disease of the lungs caused by the habitual inhalation of irritants (as mineral or metallic particles)). In 1950s, several temporary laws extending the period of benefit for pneumoconiosis patients more 2 years were enacted by lawmaker-initiated legislations. After all in 1965, Workers’ Accident Compensation Law was drastically revised. Injury and disease compensation benefits became pensions which were paid for open-ended period unless the injury or the disease recovered. Widow of dead worker may receive pension until her death. 1972 revision of the Law cleared the high benefit level of ILO Convention No.121.

In 1972, Commutation injury system was introduced in the Law. Because it could not be regarded as employers’ obligation to “compensate” the injury in the course of commuting, the employer side opposed the idea severely. Commutation Injury Benefit is not based on employers’ obligation referred in Labor Standards Law. But it is a new social insurance system to give a similar protection to commuting which is not private activity.

Recently, the privatization of workers’ accident compensation insurance system has been advocated by Council for Regulatory Reform of Cabinet Office. In 2003, the Council claimed that the workers’ accident compensation insurance was similar to automobile liability insurance and therefore should be privatized. As mentioned above, post-war workers’ accident compensation insurance system is NOT liability insurance system for employers who are responsible to compensate for workers’ accident BUT social insurance system for suffered workers. It is surprising that the opinion of the Council within Cabinet Office lacks such a basic knowledge on the targeted system.
(c) Recognition Guidelines for Workers’ Accident


These benefits are paid only when the injuries and diseases are “results from employment” i.e. they occurred in the course of employment and they are caused by employment duties. To decide whether it is result from employment or not, Ministry of Labor issued enormous volume of recognition guidelines for workers’ accident. 

Particularly controversial was a recognition guideline for cerebrovascular or cardiac (brain and heart) disease and that for mental disorder. The former was called as “Karo-shi” (death from overwork) and the latter was called as “Karo-jisatsu” (suicide from overwork). Previously these guidelines were very restrictive and very few cases were recognized as workers’ accidents. In 2000, the Supreme Court judged that 2 cases which were not recognized as workers’ accidents by Ministry of Labor should be recognized as workers’ accidents. Based on the judgment, Ministry of Health, Labor and Welfare issued a new guideline for brain and heart disease. It recognized workers’ accident where the hours of overtime exceed 100 hours for 1 month (or 80 hours on average for 2 to 6 months), This guideline had a great effect not only on health and safety policy as above-mentioned but also on working time policy.
Legal Text:

Labor Standards Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law1.pdf
Industrial Safety and Health Law
http://www.jicosh.gr.jp/english/law/IndustrialSafetyHealth_Law/index.htm
Enforcement Order of the Industrial Safety and Health Law
http://www.jicosh.gr.jp/english/law/IndustrialSafetyHealth_Order/index.htm
Ordinance on Industrial Safety and Health
http://www.jicosh.gr.jp/english/law/IndustrialSafetyHealth_Ordinance/index.html
Pneumoconiosis Law
http://www.jicosh.gr.jp/english/law/Pneumoconiosis_Law/index.html
Industrial Accident Prevention Organization Law
http://www.jicosh.gr.jp/english/law/AccidentPreventionOrganization_Law/index.html
Workers’ Accident Compensation Insurance Law
http://www.jil.go.jp/english/laborinfo/library/documents/llj_law12.pdf
ILO Convention No.155 concerning Occupational Safety and Health and the Working Environment
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C155
ILO Recommendation No.164 concerning Occupational Safety and Health and the Working Environment
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R164
ILO Convention No.161 concerning Occupational Health Services
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C161
ILO Recommendation No.171 concerning Occupational Health Services
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R171
ILO Convention No.17 concerning Workmen's Compensation for Accidents
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C017
ILO Convention No.18 concerning Workmen's Compensation for Occupational Diseases
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C018
ILO Convention No.121 concerning Benefits in the Case of Employment Injury
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C121
ILO Recommendation No.121 concerning Benefits in the Case of Employment Injury
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R121
