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Chapter 3: Legal Aspects of Japanese Employment System

Section 3: Retirement and Dismissals
(1) Restrictions on Dismissals

(a) Doctrine on Abusive Dismissals

The most important characteristic of legal protection for employment security is restriction on dismissals. Until 2003 revision of Labor Standards Law, it was not imposed by legislation but by case-law (judicial precedent). Traditionally, in Japan, there has been no legal provision specifically requiring the employer to have just cause for termination of employment contract. Under the principle of the Civil Code, which was enacted 100 years and more ago, an indefinite-term employment contract may be terminated by either party at any time if two weeks’ advance notice is given (Paragraph 2, Article 627, the Civil Code). The Labor Standards Law has modified this principle by stipulating an obligation to give 30 days’ advance notice, if the contract is being terminated from the employer’s side (i.e. dismissals), but there has been no rule concerning the necessity of providing just cause to dismiss a worker. Therefore, it could be understood that employers have a right to dismiss a worker for any reason unless it falls in the specific legally prohibited categories, such as retaliation against reporting to the Labor Standards Office（Art. 104, Labor Standards Law）or discrimination based on nationality, creed, social status (Article 3, LSL), sex (Article8, Equal Employment Opportunity Law) or union membership (Article 7, Trade Union Law).


However, the Japanese courts have created a situation where the exercise of the right to dismiss is extremely limited and, in effect, workers cannot be dismissed without just cause. This is “the doctrine of the abuse of the right to dismiss” or “the doctrine of abusive dismissals.” When the court believes that a dismissal is not based on objectively reasonable grounds, it refers to the general provision of Paragraph 3, Article 1 of the Civil Code, which says, “Right shall not be abused.” and decides that the dismissal is null and void because it constitutes an abuse of the employer’s right to dismiss. The doctrine of the abuse of the right to dismiss has been developed in the successive judgments of the Tokyo District Court, and it was endorsed by the Supreme Court. The landmark judgments were Japan Salt Manufacturing Company case (Apr. 25, 1975) and Kochi Broadcasting Company case (Jan. 31, 1977). However, the doctrine had no statutory foundation except for this general clause (Right shall not be abused.). It was not always easy for ordinary people to understand that just cause is required for dismissal as a matter of law. Thousands of cases were constructed on this “five words” paragraph. The 2003 revision of the Labor Standards Law incorporated the established doctrine of abusive dismissals. It declared that “a dismissal shall be considered an abuse of the right to dismiss and therefore null and void if it is not based on objectively reasonable grounds and may not be recognized as socially acceptable” (Article 18-2). This article was moved to Labor Contract Law which was enacted in 2007.

Regarding the business aspect, prohibiting arbitrary dismissals can give employees the incentive to participate positively in the occupational training organized by their employers. It can raise employees’ motivation to work and their loyalty toward their employers. The existence of the doctrine of abusive dismissal has justified the court rulings concerning modification of working conditions, in which a unilateral disadvantageous modification of work rules has binding effect on all workers including those who oppose the modification if it is rational. “Avoiding dismissals at any cost” becomes the guiding principle.
(b) Four Requirements on Collective Redundancy (= collective dismissals based on economic reason)

Except for the United States, major advanced societies in Europe also have some restrictions on arbitrary dismissals. Only the United States has “employment at will” principle. However, in European societies, it is considered unavoidable to adjust workforce in accordance with business fluctuations. In contrast, In Japan, economic redundancy is more restricted than general dismissals. This is the characteristic of Japanese dismissal regulations.


The recession triggered by the oil crises in the 1970s forced Japanese companies to streamline and large-scale restructuring of the operations. However, because the long-term employment practice had taken root in Japanese corporate society by that time, major companies refrained from resorting to dismissals. Corporate management consulted with their enterprise-based unions, and they chose to take various cost-cutting measures to minimize lay-offs. The unions also cooperated with management in implementing relocation and transfer programs designed to avoid collective redundancies.

The court adopted the practice of major companies and their unions as general rules concerning collective redundancies. Any collective redundancy is an abuse of the right to dismiss unless it meets the following four requirements: (1) there must be business necessity to resort to reduction of personnel such as risk of bankruptcy (This requirement is applied very strictly. If the company is not at the edge of bankruptcy such as financial deficit for consecutive 2 years, the business necessity would be denied. If a company would like to dismiss workers when the company is in black, there is no business necessity.); (2) the employer is obliged to take various measures to avoid collective redundancy, such as reduction in overtime, reduction in mid-term recruitment, implementation of transfers or farming outs, non-renewal of fixed term contracts, curtailment of regular hiring, reduction in salaries of executives and managers, temporary stoppage of operation with reduced pay, and solicitation of voluntary retirement. In a word, collective dismissals should be “last resort” or “ultima ratio”; (3) the selection of those workers to be dismissed must be made on an objective and reasonable basis; (4) management is required to explain the necessity of the dismissal, its timing, scale and method to the trade union or workers group, and consult with them concerning the dismissals in good faith. These requirements were formulated by Tokyo High Court (Toyo Oxygen case (Oct. 29, 1979)).

Until recently, if one of four requirements is not satisfied, the dismissal has been regarded as an abuse of the right to dismiss and shall be null and void. But recently, a new interpretation which relaxes the requirements is emerging. Several district courts decided that collective redundancy could be held legal and valid even if one of the four “factors” is not met.


Comparatively, individual dismissals are universally restricted in most countries except for United States. However, attitudes towards collective redundancies are very different from country to country even in European countries. One of the features of Japanese case law is that it restricts collective redundancies more severely than other developed counties.


Because of this case law, typical employment adjustment in Japan follows the time-consuming procedures illustrated below. After all these measures are taken, collective redundancy should be allowed.
<Typical Employment Adjustment Procedures>

Reduction in Overtime (1)
↓

Reduction or Curtailment of Mid-career Hiring (2)
↓

Transfers within the company or to another company (3)
↓

Reduction of Non-regular Workers through Non-renewal of Fixed-term Contracts (4)
↓

Curtailment of Regular Hiring (5)
↓

Temporary Stoppage of Operation with Reduced Pay (6)
↓

Outplacement support
↓

Reduction in Salaries of Executives and Managers

↓

Solicitation of Voluntary Retirement
↓

Encouragement of Retirement

↓

Collective Redundancies

Note.

(1) For this purpose, Japanese companies carry out constant overtime which will be reduced in recession. To be reduced as a shock absorber, constant overtime is needed in normal situations. This causes long working hours culture.
(2) Because they are regarded as “second class” workers who are disposable.

(3) Employers’ prerogative in transfer is based on the utilization of this option in recession.

(4) Non-regular workers are less protected than regular workers. This case law clearly ordered the company to discriminate non-regular workers. To save the employment of regular workers at the expense of non-regular workers is the imperative. But they are also protected if they are repeatedly renewed.

(5) This results in unemployment in youth in exchange of protection of middle-aged and elder workers. Because of this requirement, many young people were excluded from labor market in 1990s.
(6) Employment Adjustment Subsidy is utilized to facilitate this option.


Collective redundancies are allowed only as an ultima ratio and Japanese employment practices provide many alternatives, so employers are forced to exhaust many options before resorting to dismissals. This time-consuming process becomes a heavy burden for Japanese employers facing global competition where speed is vitally important in management strategy.
In contrast, almost all employees in the United States are “employment at will,” and may be dismissed by the employer at any time.

At companies in the United States, the employment relationship is based on will, and when a position is to be dropped or an entire division is closed because of reasons regarding the company’s financial affairs, the employees of the division in question are laid off in accordance to seniority. This is generally referred to by such terms as “reduction in force” or “downsizing.” Occasionally, “restructuring” is also used as a synonym for “lay-off.” For blue-collar workers, selection of those who are to be laid off is decided in cooperation with the labor union, with preferential treatment being given to employees who have seniority (longer years of service).

(2) Restriction on Refusal to Renew Repeatedly Renewed Fixed-term Contracts


In Japan, there is no requirement for objective reasons in order to conclude fixed-term contracts and no restriction on their renewal, unlike European Continental countries. Since renewals are not regulated, it is possible to renew a fixed-term contract many times. Therefore, many fixed-term workers had had their contracts renewed repeatedly. As a result, they had been employed for many years and their employment relations had become indistinguishable from those of regular workers. However, when a company refused to renew the contracts of fixed-term workers in response to a business slump, the question of employment protection for them arose.


A leading case concerning this question is the Supreme Court decision on the Toshiba Yanagi-cho Factory case (Jul. 22, 1974), in this case workers with two-month employment contracts were denied renewal after having them renewed from 5 to 23 times. The Supreme Court ruled that where there was a desire for continued employment on part of both contracting parties, and where the fixed-term contracts were repeatedly renewed so that they were de facto indistinguishable from indefinite-term contracts, the refusal to renew is tantamount (similar) to a dismissal. Accordingly, the doctrine on abusive dismissal applies by analogy. As a result, a case law was established which required an objective and rational reason for terminating contractual relations by not renewing a fixed-term contract that has been repeatedly renewed, as in the case of a dismissal involving an indefinite-term employment contract.

After the Toshiba Yanagi-cho Factory case, in order to avoid to be deemed renewal of fixed-term contracts being “indistinguishable from indefinite-term contracts”, Japanese employers executed more precise contracts and more strictly administered fixed-term contract renewals. However, the Supreme Court in the Hitachi Medico case (Dec. 4, 1986) held that even where the fixed-term contract was not indistinguishable from an indefinite-term contract, the doctrine on abusive dismissal shall apply by analogy where there was an expectation of continued employment.

Nevertheless, the protection of fixed-term workers is still inferior to that of regular workers with indefinite-term contracts. The above-mentioned Hitachi Medico case held that when an employment adjustment plan is implemented, it is reasonable to terminate fixed-term workers prior to regular workers and management need not solicit voluntary retirement from regular workers before terminating the employment of fixed-term workers.


The difference in the extent of employment protection reflects the fact that the company invests heavily in regular workers, as it expects such workers to remain with the company for a long time.

Until very recently, European continental countries have restricted not only unjustified dismissals but also the utilization of fixed-term contracts. In the United States, the “employment at will” doctrine is still maintained as a principle and there are no regulations on fixed-term contracts.


Japan locates itself between the two. Since there are neither regulations on objective reasons to conclude fixed-term contracts nor restrictions on their renewals, apart from limited case law protection, Japanese employers have utilized them frequently to introduce numerical flexibility into the Japanese labor market.
(3) Mandatory Retirement System


Japan has a mandatory retirement system. The gateway into Japanese employment practice is the collective recruitment of new graduates in each April. The exit is the mandatory retirement age until which workers may retain their employment in a company. In Japan, setting a mandatory retirement age is legal and it is socially accepted as reasonable practice. It is because the long-term employment practice and seniority-based wage system cannot exist without mandatory retirement age. In other words, Japanese employers are able to secure employment of regular workers until the mandatory retirement at all cost by setting a mandatory retirement age. If mandatory retirement is prohibited, the employers cannot maintain the long-term employment practice.

Until 1970s, the typical mandatory retirement age was 55. With the aim of securing the employment of older workers, the mandatory retirement age has been raised in 1980s. Older Persons Employment Security Law revised in 1994 prohibits the setting of a mandatory retirement age under 60.

Considering that employees’ pension age is being gradually raised to 65, it is necessary to create a system where willing older workers are able to continue working. The Older Persons Employment Security Law revised in 2004 required employers to raise the mandatory retirement age to 65 or introduce continued employment system until 65.

	　
	2001
	2004
	2006*
	2007
	2010
	2013

	pension age for men
	61
	62
	62
	63
	64
	65

	lower limit for mandatory retirement
(including continued employment)
	60
	60
	62
	63
	64
	65


*enforcement of revised Older Persons Employment Security Law
In the United States, mandatory retirement age system constitutes a violation of the law prohibiting age discrimination.
(4) Equal Treatment on Dismissals and Retirement


Since the labor Standards Law does not prohibit any other discriminatory treatment than wage discrimination against women, Japanese companies have executed various traditional practices such as mandatory retirement upon marriage or earlier mandatory retirement age for women. These practices were not regarded as violations of Labor Standards Law. These practices have faced legal challenge alleging such treatment as contrary to public policy. The first case was Sumitomo Cement case (Dec. 20, 1966), in which the Tokyo District Court held that mandatory retirement upon marriage was against public policy. Later, the Tokyo District Court ruled that establishment of different mandatory retirement ages for women (30) and men (55) was against public policy and was null and void in Nissan Motor case. This was confirmed by Supreme Court (Mar. 24, 1981).

This established public policy doctrine was introduced into Equal Employment Opportunity Law in 1985. The Law prohibited discrimination against woman with regard to the mandatory retirement age and dismissal. It also prohibited automatic retirement or dismissal by reason of marriage, pregnancy or childbirth.
