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Chapter 3: Legal Aspects of Japanese Employment System

Section 4: Assignment, Transfers and Disciplinary Action
(1) Promotion


One of the unique features of Japanese human resources management under the life-time employment practice is promotion from within the company. It is very rare to appoint managers from outside the company or group except for the case of restructuring. Regular workers are hired immediately after graduation, regardless of the educational levels, either from high school or university. They are assigned to different jobs rotating regularly (regular job rotation), and they are gradually promoted up to a certain level until they reach retirement age. However, there are differences in potential levels of promotion and scope of jobs according to the educational levels of individual workers.

White-collar workers with a university education have good prospects of reaching the top management level. Most full-time directors in top management positions have served their companies for many years. At the middle management level such as department manager (bucho) or section manager (kacho), almost all employees were promoted within the same company. In the case of blue-collar workers, the highest position that they can realistically hope to reach is lower management at the workshop level or foreman.

Throughout this process of promotion, regular workers experience various jobs through frequent transfer from one job to another (haiten). White-collar workers with a university education in clerical and administrative jobs usually have the most wide-ranging career prospects. After initial training programs for one or three months, they are assigned to any one of a wide variety of jobs such as personnel management, accounting, purchasing and sales at the head office, a branch office or factory. Such job changes take place at two or three years intervals. Even engineers may be moved from research and development divisions of a research institute to product development departments of plant level and vice versa.

Generally, the career prospects of blue-collar workers are narrower than those of white-collar workers. Nevertheless, blue-collar workers also have opportunities to experience a number of different types of work and to develop diversity of skills through job rotation, frequent changes in assignment or transfer and promotion.

This practice of regular transfer of workers and their learning and experiencing various jobs in their life-long career within one particular company is regarded as unique to Japan.


In American companies, promotion is only conducted when there is an opening in a post rather than periodically. When that happen, it is common to fill that post from within the company. Since companies hire employees for specific jobs and assign them at these jobs, they cannot rotate personnel according to company needs. American workers often continue working at a certain type of job. It is considered unfair changing employees’ jobs according to the company’s own needs. If they do so, companies are required to obtain the consent of employees for making change in their status. In general, it is rare to transfer employees to completely different works in which they have no experience or not related with their field.
(2)　Transfers within a Single Company (Haiten)

The flexible deployment of workers through transfers is one of the most significant characteristics of Japanese employment relations. There are three types of transfers: transfers within a single company (haiten), transfers to another company while maintaining the worker’s status with the original company (shukko), and transfers to another company dissolving the employment relation with the original company (tenseki).


Transfers of workers within a single company have several purposes. One is to improve and develop workers’ abilities through job rotation with systematic education and training. White-collar workers are usually transferred from one section to another section every two or three years. By experiencing various types of jobs, they are expected to understand the entire structure and functions of the company and to develop their managerial abilities. Since management and most white-collar workers assume the existence of these transfer practices, employment contracts rarely specify a worker’s place and type of work.

Transfers within a plant or division are also common for blue-collar workers. Based on the well-known “lean production system”, Japanese blue-collar workers have few job classifications and they are trained to be multi-skilled workers. It is common for every regular worker to experience almost every job on the production line through job rotation. The rotation system increases the workers’ understanding of the total production process. This experience and understanding inspires workers to propose improvements to their own work processes, and this is an essential element in the success of Japanese quality control circles or small group activities which is unique to Japanese factories.

When we view this practice from the human resource management perspective, transfers guarantee the fairness of employment management by providing opportunities for experiencing various jobs. In the long-term employment system, where on-the-job training significantly affects development of a worker’s occupational ability and consequently future promotion, a rotation system is a mechanism to guarantee equality of such opportunities. Transfers also ensure fairness of performance evaluation. Since both supervisors and subordinate workers change periodically, a worker will be evaluated by ten or more supervisors throughout his career.

Another important purpose of transfer is to avoid economic dismissals of redundant workers in the course of rationalization or restructuring of the company. Under the long-term employment system, collective redundancy is significantly restricted by the case law as well as socially rooted norms of employment security. When a new technology which replaces workers is introduced and the workers become redundant as a result, the employer will transfer and retain those workers and allocate to them new jobs without resorting to collective redundancy. Thus, transfers are one of the most important means of maintaining employment security.

However, this practice has its own defects. And case laws have modified the defects.

(a) Abuse of the Right to Transfer


For these decades, women have been increasing in the workplace, and transfers or deployments may compel a working couple to live separately or impede reconciliation of working and family life. Therefore, these practices have been contested. A typical case is that when a worker was ordered to move from the company’s main office in Tokyo to its branch office in Hiroshima. At that time, three members of the worker’s family were ill and dependent on his care and income. Tokyo District Court held that the transfer order was an abuse of the right to transfer (Nippon Electric Corporation case (Aug. 31, 1968)).

However, courts are generally reluctant to nullify transfer orders. The Supreme Court has held in the Toa Paint case (Jul. 14, 1986) that a transfer which compelled a worker to live alone separated from his family was valid, and the judge regards the disadvantage as a “normal inconvenience which a worker must endure.” The Supreme Court maintains its position in the Teikoku Hormone Manufacturing case (Sep. 17, 1999) that the disadvantage caused to working couples are “normal inconveniences” which workers should accept and endure.

The Nissan Murayama Plant case (Supreme Court, Dec. 7, 1989) shows a typical interpretation concerning the specification of an employee's place and type of work. In this case, the plaintiffs were machinists who had been engaged in machinist work for about twenty years but were transferred to assembly line work. The Court denied the alleged specification of work by implied agreement through such a long engagement with the same activities for the reason that their contracts did not explicitly prohibit a change of work and endorsed the flexible deployment of employees.

The courts’ attitude towards transfers seems to favor management. However, this does not necessarily suggest that worker’s interests are completely ignored because transfers are a key mechanism for maintaining long-term employment and often the only alternative to collective redundancy. If the court denies the validity of a transfer, the employer may be compelled to dismiss redundant workers. To ensure stable long-term employment relations, the courts have recognized the need for flexible deployment of workers. In this sense, the right to transfer is complementary to the restriction of the right to dismiss.
(3) Transfers to another Company (Shukko)


Recently, apart from a transfer within a single company, “shukko” (farming out) has been increasingly used among larger companies. Shukko is a transfer of a worker to another (receiving) company, while the employment relationship with the original (transferring) company is maintained. Therefore, the transferred worker works for the receiving company under the direction of the receiving company while he remains an employee of the transferring company.

Shukko is used for several purposes. First, companies often farm out young workers to subsidiaries for the purpose of education and training. For instance, candidates for management are transferred to a higher post in a subsidiary than in their own company and receive OJT opportunities to experience management. Second, for the purpose of strengthening or enhancing the subsidiaries’ technologies or management, workers in the parent companies are sent out to the subsidiaries. Third, industrial restructuring due to economic or technological developments gives rise to redundant workers in streamlined divisions. In order to absorb those redundant workers without resorting to collective redundancy, the transfer of workers to related companies or subsidiaries is often used. Forth, the aging of workforce imposes high wage costs under the seniority-based wage system and causes a shortage of managerial positions for senior workers. To cope with these problems, larger companies deploy redundant older workers to executive or managerial positions in their subsidiaries or other related companies.

Recently, the last type of shukko has increased and this increase has been portrayed as evidence of the “collapse” of the life-time employment practice. Certainly, long-term employment is no longer secured solely within a single company. However, when a group of companies is viewed as an extended unit for purpose of employment security, the long-term employment practice is still maintained within the group.


In practice, shukko has been treated in the same manner as transfers within a single company. For instance, within a group of closely related companies or between a parent company and its subsidiaries, both employers and workers make no distinction between transfers within the company and transfers within the group of companies. When workers are transferred from a larger company to a smaller company where working conditions are inferior to those of the transferring company, the transferring company has typically compensated for the difference in wages or other working conditions.
(4) Transfers to another Company (Tenseki)


A transfer of a worker and his employment status to another company is called “tenseki”. In tenseki, a worker’s status in the original company is terminated and he establishes a new employment relationship with the receiving company. This type of transfer functions in a manner similar to an outplacement service offered by the present employer. The only difference is that it is carried out by the employer.


In the light of the significant change in legal status, it is generally understood that tenseki requires the individual consent of workers.
(5) Mergers and Transfers of Undertakings

When a company merges with another company, the legal entity which was the merged company disappears and all rights and duties including employment relationships in the merged company are automatically transferred to the already existing or newly established company that acquires the merged company.


In contrast, a transfer of undertakings (eigyo-joto) is a measure to assign rights and duties that constitute an undertaking as a business organization to another company. The assignment of rights and duties is not automatic but occurs as part of the implementation of the transfer contract (the agreement concluded between the transferor and the transferee). With regard to the transfer of employment contracts, there are two issues. The first issue is whether the worker of the transferor has a right to refuse the transfer of his employment status to the transferee. This is a disadvantage of being transferred. The second issue is whether the transferor and transferee may exclude some of workers from transfer. This is a disadvantage of being NOT transferred.

Japan has enacted no special legislation such as the EU Directive on transfer of undertakings. Therefore, many lower courts maintain the position that as a principle the parties to the transfer contract (transferor and transferee) may decide which workers in the transferor company shall be transferred to the transferee. In the cases where the transferee is nothing but an alter ego of the transferor, the transferee company cannot refuse the succession of employment relationship with the transferor’s workers (Takarazuka Video case (Oct. 3, 1984, Kobe District Court)). However, if the transferee is distinct entity which is different from transferor, the contract of transfer is valid.
(6) Succession of employment Relations under the Company Division


This scheme was introduced in the 2000 revision of the Commercial Code. It simplified procedures for the division of company. At the same time, new protective measures for workers of the divided company were established (Labor Contract Succession Law).


When workers who had been engaged mainly in the work of the department to be separated are excluded from the subject of transfer, they have the right to file an objection to their exclusion. If the worker files an objection in writing within a specified period, his employment contract with the original company shall be assigned to the transferee. On the other hand, if the workers are subject of transfer, their employment relations are automatically assigned to the transferee. The workers do not have a right of refusal.


The Law can be seen as a Japanese version of the EU acquired right directive. However, the Law applies to company division only. Transfer of undertakings based on a transfer contract between a transferor and a transferee is not covered by the Law. Therefore, transfer of employment relations in the framework of transfer of undertakings still depends on the individual agreement between the transferor and transferee.

In European employment relations where a worker’s job tends to be specified, it is reasonable to require automatic transfer of a worker when his job is transferred to another company. In Japanese employment relations where flexible workers’ deployment and modification in job content is common, it is not necessarily an easy task to determine what a respective worker’s job is.
(7) Equal Treatment on Assignment and Promotion

The 1997 revised Equal Employment Opportunity Law clearly prohibited any discrimination in assignment and promotion against women only except for positive actions. The prohibited actions are such as: excluding women workers from eligibility for assignment or promotion to a particular duty by reason of their being women  (Guidelines on Ways for Employers to Taking Appropriate Measures with Regard to Recruitment and Hiring, Assignment, Promotion, and Training).

The allowed positive actions with the purpose of improving circumstances that impede the securing of equal opportunity and treatment between men and women in employment are such as: treating women workers favorably compared to men workers in promotions to managerial positions in which women workers are substantially fewer than men.

(8) Long-term Employment and Disciplinary Measures


In Japan, dismissals for worker misconduct are strictly limited under the case law, therefore disciplinary measures are a more customary method for punishing workers for their misconduct. However, it does not mean that employers immediately resort to disciplinary action when there are grounds for discipline. It is more common for Japanese employers to take various informal punitive measures to cope with a worker’s misconduct, such as a reprimand from a supervisor not accounting to a disciplinary action, a low performance evaluation, or a relegation to a less important position (This is possible because Japanese employers usually reserve broad right to transfer their workers).


On the one hand, these informal measures are more favorable for the worker because they are not formal disciplinary measures which detrimentally affect the worker’s bonus, wage increase, promotion and retirement payments. On the other hand, under the Japanese employment system where employers have broad discretion over performance evaluation and job-related orders, it is difficult for courts to review these informal measures even when they impose substantial disadvantage on the worker in question.

(9) Types of Disciplinary Measures


The Labor Standards Law requires that work rules include provisions on matters pertaining to the type and limitations of disciplinary measures (LSL Article 89). However, there is no particular regulation concerning the type of disciplinary measures. Common methods for discipline in practice are as follows.

(a) Reprimands and Warnings


Both reprimands (kenseki) and warnings (kaikoku) seek to admonish a worker for his misconduct and deter similar behavior in the future. While reprimands usually require the worker concerned to simultaneously submit a written apology, warnings do not. It is generally accepted that an employer may discipline a worker who refuses to submit a written apology required by a reprimand. Usually these admonishments themselves do not immediately cause any disadvantage for a worker. However, they remain on record and can be considered in awarding bonuses, wage raises and promotions. Accumulation of such sanctions may also lead to more severe disciplinary actions.

(b) Wage Decreases


A wage decrease (genkyu) as a disciplinary measure is the deduction of a certain amount of payment from a worker’s wages that would otherwise have been paid for work performed. Therefore, a proportional deduction for the time not worked in cases of tardiness or absence is not a disciplinary wage decrease.


The Labor Standards Law provides that the amount of decrease for a single offense or violation may not exceed one half of the daily average wage and the total amount of decrease for several offenses or violations may not exceed 10% of the total wages for a single pay period (LSL Article 91).

(c) Suspension


A suspension (shukkin teishi) is a sanction in which employment relations are suspended while the employment contract continues to exist. During a suspension, the employer is released from the duty to pay wages as long as the suspension is valid.


In addition to suspensions, it is common for an employer to order workers to remain “on call at home” (jitaku taiki) as a disciplinary measure for the purpose of investigating and determining the appropriate disciplinary action..

(d) Demotion


Demotion (koukaku) is to remove a worker from a present position to a lower position as a disciplinary measure. There are two types of demotions. One is implemented as an exercise of an employer’s personnel management right. The other is an imposition of discipline. An employer can order the former type of demotion without specific provisions in the work rules. The disciplinary type of demotion must be based on a work rule’s provision and be subject to legal regulations.

(e) Disciplinary Discharge


The gravest form of discipline is a disciplinary discharge (chokai kaiko). It is normally imposed without notice and severance pay is withheld either in whole or in part. A worker will face serious obstacles to reemployment by virtue of the fact that he has been subject to a disciplinary discharge. When the discharged worker applies to another company, it usually asks to the former employer the reason why he was discharged and it may refuse to hire him because of his grave misconduct.
(10) Grounds for Disciplinary Measures


Disciplinary actions are normally taken for three types of worker misconduct: a worker’s failure to fully complete the performance of his main duty to work; a worker’s failure to fulfill the ancillary duties connected with the duty to work; and a worker’s acts which violate workplace or enterprise order.

(a) Violation of Job-related Order

First, violations of an employer’s job-related orders, including transfer, overtime or holiday work orders, constitute ground for discipline on the condition that such orders are valid. As a Japanese employment contract generally does not specify the worker’s duty, it gives the employer broad discretion concerning job-related orders, especially transfer orders. Courts broadly recognize the validity of a disciplinary action against a worker who intentionally refused to obey valid job-related orders.


In 1991, the Supreme Court held that the provision in work rules was sufficient to order overtime or rest day work. The employer does not have to require worker’s individual consent. In this case, the worker who refused to carry put overtime work was dismissed. And the Supreme Court endorsed the dismissal based solely on his refusal of overtime (The Hitachi Ltd. Case (Nov. 28, 1991).

Unexcused absence, poor attendance, poor performance, tardiness and leaving the workplace without permission also fall under this type of violation.

(b) Falsification of One’s Past Record

Under the long-term employment practice, falsification (to tell a lie) of one’s past record or career accomplishments is regarded as a grave violation of the good faith principle and is also a violation of enterprise order because it would mislead the employer in the process of making personnel management decisions. Court held that falsification of one’s latest educational and employment history or concealment of a criminal record are valid grounds for discipline even after the worker in question has worked for the company for several years (Kobe Steel case (Aug. 29, 1957)).

(c) Misconduct in One’s Private Life


Many Japanese companies include in the work rules a provision which states that a worker’s acts which harm the company’s good reputation or trust are grounds for disciplinary action. On the basis of such a clause, a worker’s misconduct in his private life provides a ground for the imposition of discipline.


Provisions which subject a worker to disciplinary measures for acts in the worker’s private life are generally construed narrowly by the court. For example, where a worker had been arrested and fined for participating in a demonstration against the expansion of an American army base, the Supreme Court held that the activities of the worker had not exceptionally damaged the company’s honor and reputation (Nippon Kokan case (Mar. 15, 1974)).


However, when a worker intentionally damages his company’s reputation or honor by distributing harmful handbills or literature, court tend to recognize the act as a violation of the duty of loyalty. In one case, a worker distributed handbills attacking the company on the worker’s own time and away from the job. The Supreme Court held that he had violated his duty of faithfulness if the handbills distort facts and constitute slander or defamation (Kansai Electric Power case (Sep. 8, 1983)).

(d) Dual Jobs


A similar narrow interpretation applies to work rules provisions which prohibit workers from holding second jobs without the employer’s permission. In light of respect for worker’s private lives, courts recognize the validity of disciplinary punishment on these grounds only where the second job affects the first job. For example, where the worker is employed at a competing enterprise, or where the worker is employed at another company with long working hours, the second job may be deemed to affect the first job (Ogawa Construction Company case Tokyo District Court (Nov. 19, 1999)).

(e) Violation of Enterprise Order


Because a violation of enterprise order is a broad concept justifying disciplinary action, a failure to perform main or ancillary duties can also be regarded as such a violation. Disobeying a prohibition of political activities and union activities on company premises without permission is a typical example of a violation of enterprise order.


According to the Supreme Court, an employer can prohibit political activities in the workplace since such activities may impede enterprise order. Thus, political activities in the workplace may be grounds for disciplinary measures (Nippon Telegraph and Telephone Public Corporation Meguro Office case Supreme Court (Dec. 13, 1977)).

(11) Appropriateness of Disciplinary Measures


Even when the grounds mentioned above for discipline are valid, a disciplinary action can be nullified when it is found to be an abuse of rights from the perspective of proportionality or due process.


Disciplinary punishment must be proportionate to the gravity of the misconduct. Disciplinary measures must not be excessive in comparison to those which have been imposed in similar prior cases at the same company. Courts have held many disciplinary measures to be an abuse of the right to impose discipline on this rationale.


Since disciplinary actions are a form of punishment, due process is required. Where prior consultation with a union or other procedure is required by a collective agreement or provision in the work rule, disciplinary measures without the required procedure may be null and void as an abuse of rights. Even when no such provision prescribing procedure exists, the worker concerned must have an opportunity to explain and defend his acts.

