LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 3: Working Conditions Policy
Section 2: Working Time Policy

Working time, as well as health and safety, was one of the oldest social issues from industrial revolution. The regulation of working hours has been the most controversial issue for several decades, too. But recently, the focus of the policy has been shifted substantially. Deregulation, not regulation, is the driving force of current working time policy.
(1) Factory Law and regulations in pre-war era


In the Meiji period, normal working time was 16 hours per day even for young girls. For employers, any attempt to limit working time was a threat to their business. As mentioned above, Ministry of Agriculture and Commerce drafted law on workers protection many times and finally achieved the enactment of Factory Law in 1911 (enforcement in 1916). The Law limited the working hours of women and minors (under 15 years old) within 12 hours per day and prohibited their night work from 10:00PM to 4:00AM. Thanks to the oppositions from employer’s side, the limit of working hours was set at 14 hours per day for additional 15 years (until 1931!). This was applied to sericultural (silk spinning) industry which employed many young girls. Their night work was also permitted on shift work basis. Under the shift work scheme, one group work 12 hours in daytime and another group work 12 hours in night. The teeth of the law were almost taken out. Even such an emasculate (weakened) law had a great effect on the working conditions of protected workers.

In 1919, the first ILO Convention No.1 limiting the Hours of Work in Industrial Undertakings to Eight in the Day and Forty-eight in the Week was adopted at the first ILO Conference held at Washington. The Convention stipulated clearly that “the working hours ･･･ shall not exceed eight in the day and forty-eight in the week”. This principle was applied to “persons employed in any public or private industrial undertaking or in any branch thereof”. The coverage in Factory Law was much smaller than this ILO standard. It included not only women and minors but also male adult workers.

In 1923, Social Policy Bureau of Ministry of Home Affairs carried out the revision of Factory Law against oppositions from employers and Ministry of Agriculture and Commerce. The revision shortened the upper limit of working hours of women and minors from 12 hours to 11 hours per day and extended the prohibition of night work from 10:00PM to 5:00AM. In 1931, Shop Law was enacted and closing time was set at 10:00PM at the latest. The Law also provided at least one rest day per month for shop employees. This legislation was inspired by German shop law. But it did not reappeared in post war period.

Paradoxically, the most progressive factor in the reduction of working time was war-time regime. In 1937, Social Policy Bureau issued a circulation which recommended that the working hours of adult men should be limited within 12 hours per day. The limitation of working time was transposed into Royal Decree on Limitation of Working Hours in Factories in 1939. The Decree was the first working time regulation which covered adult men. It also provided at least 30 minutes or 1 hour break and 2 rest days per month.
(2) Labor Standards Law


In the meantime, ILO standard had evolved further. In 1930, Convention No.30 concerning the Regulation of Hours of Work in Commerce and Offices was adopted and stipulated 8 hours per day and 48 hours per week. In 1921, Convention No.14 concerning the Application of the Weekly Rest in Industrial Undertakings was adopted and stipulated that “the whole of the staff ･･･ enjoy in every period of seven days a period of rest comprising at least twenty-four consecutive hours”. In 1936, Convention No.52 concerning Annual Holidays with Pay was adopted and provided “an annual holiday with pay of at least six working days” “after one year of continuous service”. These ILO Conventions constituted international standards which should be incorporated into post-war legislation on working time.

The 1947 Labor Standards Law was an epoch-making legislation in its coverage over almost all employed workers except for only domestic servants. The newly introduced 8 working hours per day and 48 working hours per week (Article 32) were applied not only to factory workers or shop employees who were covered in pre-war era but also to office workers who were excluded previously. It provided at least one rest day per week (Article 35). It also provided 6 days of paid annual leave after one year of consecutive service (Article 39).

However, the most important characteristic of the working time regulation in Labor Standards Law was its permission of unlimited overtime (except for women and minors) based on labor-management agreement at establishment level (Article 36). The agreement, named as “Article 36 agreement”, was originally intended to realize the 8 hours per day while adjusting it to the situation at that time in a democratic way. But it opened a Pandora’s Box. If an employer obtains the agreement of majority trade union or majority representative of the workers, there is no legal limit to prohibit the overtime. Under this scheme, Japanese overtime practice prevailed. And this is why Japan cannot ratify ILO Convention No.1. What is required is only to pay overtime premium of 25% of normal pay alongside the conclusion of the Article 36 agreement.
(3) Deregulation Offensive in 1950s


From the enactment of Labor Standards Law until the end of 1950s, working time regulations in Labor Standards Law were typical targets as over-idealistic standards which ignored the reality of Japanese society. Most employers’ organizations claimed, for example, that small-sized companies should be exempted from its application, that minimum workday should be set at 10 hours, or that minimum rest day should be just 1 day per month. Ministry of Labor was adamant not to revise the Law in such a way but accepted some of their demands at enforcement regulation level.

The most effective counterargument was that it would be regarded as social dumping when Japan would like to return to ILO. It was impossible for Japan, which aimed to be a country based on trade, to lower the working conditions under the ILO standards. In 1957, Temporary Research Group on Labor Standards Law clearly stated that legal gap between large and small-and-medium-sized companies should not be permitted and actual gaps between them should be narrowed by fostering small-and-medium-sized companies. It put an end to the deregulatory offensive by employers.
(4) The Age of Reduction of Working Time

From mid-1950s until mid-1970s, Japan experienced rapid and high economic growth. Labor market situation had changed to labor shortage, which drove the reduction in working hours to recruit new employees. Five day workweek had spread to large companies progressively. But the proportion of companies which adopted five day workweek was just under 1 % even in 1970. The oil crisis occurred in 1973 put the break on this evolution. Average total annual working hours was 2,432 hours in 1960. It was reduced to 2,064 hours in 1975. But it began to increase in the second half of 1970s and remained at the same level during the 1980s (2,108 hours in 1980 and 2,110 hours in 1985 respectively).
(a) Reduction in Legal Working Hours


Ministry of Labor set up Study Group on Labor Standards Law in 1969. The Group published first wave of reports on health and safety and wages in 1970s. The Group reopened the debate in 1982 and this time one of the focuses was working time. The Group established a subcommittee on working time. The subcommittee published an interim report in 1984. The report recommended that legal working hours per week should be reduced from 48 hours to 45 hours but legal working hours per day should be set at 9 hours instead of current 8 hours. The proposal was no doubt intended to reduce the overall working time with increased flexibility. It presupposed 5 days workweek with 9 hours workday (9 times 5 equal 45). But it was severely criticized from trade union side. After a year, the Study Group published a final report proposing 45 working hours per week and 8 working hours per day in 1985.

After that the tripartite Labor Standards Council began the debate on this issue in 1986. The most influential factors to the debate was a so-called Maekawa Report, Report of a Study Group on Economic Structural Adjustment for International Cooperation published in 1986, which advocated the reduction in working time as an important measure to boost domestic demand in order to ease the trade frictions with United States and European Communities. The report was treated as a leading guideline of overall public policies. Therefore, the reduction of working time became one of the top priority issues of the then Nakasone Cabinet, not only of Ministry of Labor. This situation pushed the policy ahead.

The Council agreed that the legal working hours per week should be set at 40 hours in the main provision while it should be set at 46 hours temporarily and it should be reduced to final 40 hours progressively. This conclusion struck a balance between the demand of workers side for the 40 hours workweek and the opposition of employer side against rapid increase of labor cost. Moreover, small-and-medium-sized companies were excluded from this soft regulation of 46 hours per week temporarily. Labor Standards law was revised in 1987 and it was enforced in 1988. At that time, only large companies were covered by the newly introduced 46 hours workweek. But it was the first step in the progressive reduction of legal working hours.

In 1990, the second step was taken. The temporary legal working hours was set at 44 hours per week and small-and-medium-sized followers were required to observe 46 hours per week. In reality, the majority of Japanese companies experienced the reduction of working hours for the first time at this moment. In 1993, the third and decisive step was taken. The legal working hours for large companies was fixed at 40 hours per week at last. This time, the ruling Liberal Democratic Party put the screw on Ministry of Labor not to enforce 44 hours workweek to small-and-medium-sized companies because of the upcoming recession. As a result, a large number of small companies were left at 46 hours per week for additional one year. 

In 1997, the temporary measure for small-and-medium-sized companies was finally expired. Now every Japanese worker enjoys 40 hours workweek irrespective of the size of companies. But the focus of working time policy has been already shifted from its reduction to its flexibilization at that time.

(b) Other policy measures for the reduction of working time

Other than the reduction in legal working hours, several measures were taken to reduce overall working time. In particular, the reduction of overtime was another important issue in working time policy.

As mentioned above, Labor Standards Law permitted unlimited overtime (except for women and minors) based on labor-management agreement at establishment level (Article 36). The Article 36 agreement should include its own upper limit on the length of overtime, but there was no legal regulation on the ceiling. It was completely left to social partners at workplace. 

In 1982, Ministry of Labor issued “Guidelines on the Limits on the Extension of Working Hours set forth in the Agreement”. The guidelines set non-binding standards on the length of overtime. They were 15 hours per week and 50 hours per month. When a company brings an Article 36 agreement which exceeds the non-binding limit to Labor Standards Inspection Office, the Office may recommend its modification to restrain the agreed limit within the non-binding limit. But it cannot order it.

On the other hand, legal limit on overtime for women workers had been gradually deregulated in the process of equal opportunity legislation. Originally it was 2 hours per day, 6 hours per week and 150 hours per year. It caused inequality between women and men. Employers preferred male workers who could work longer than women. This was one of the main factors of discrimination against women. At the same time, however, this limitation protected the family life of female workers with children. It was deregulated for non-manufacturing industries in 1985 and completely deregulated in 1997. Trade union side insisted that not only women but both men and women should be protected from unlimited overtime. It meant that legal limit on overtime for both sexes should be introduced. This issue was debated in the revising process of Labor Standards Law in 1997.

As a result, 1998 revision of the Law made a legal ground for the above mentioned guidelines. Now the “limit” is set at 15 hours per week, 45 hours per month and 360 hours per year. But it is essentially non-binding in legal nature. It does not nullify the Article 36 agreement which exceeds the “limit”.

When it was discussed at Study Group on Labor Standards Law, the main rationale for non-regulation of overtime was that systematic overtime was a useful instrument not to fire redundant workers in recession. Systematic overtime in booming time makes it possible to retain the redundant workers by reducing the overtime in recession. In short, it was a necessary evil. If you want to maintain life-time employment practice, you must accept systematic overtime as a buffer. Legal limit on overtime is incompatible with employment protection. This argument has prevented the introduction of legal limit on overtime. But it should be asked whether it is still valid in this age of deregulation, where employment protection is gradually eroded
(5) The Age of Flexibilization of Working Time


Labor Standards Law in 1947 already provided hours averaging scheme over 4 weeks. Under the scheme, working hours exceeding legal working hours (8 hours per day and 48 hours per week) are not treated as overtime if the average numbers of working hours over 4 weeks do not exceed the limit. This scheme was extended to weekly averaging scheme, monthly averaging scheme and yearly averaging scheme in 1987. The working hours of outside workers such as salesmen are calculated as scheduled working hours because of the impossibility to measure the hours worked. But the precondition of the scheme is disappeared with the appearance of mobile-phone.

The more innovative scheme was also introduced in 1987 revision. It was called “discretionary work scheme”. This scheme allows an employer to calculate the number of working hours based on the scheduled working hours. When it was introduced, it covered only 5 professional jobs such as research and development, information processing etc. In effect, it worked as an exemption scheme from working time regulation. Irrespective of actual hours worked, an employer has to pay for only scheduled hours. Employer side demanded this scheme extended to white collar workers in general. As a result, the discretionary work scheme was extended to workers engaged in “planning, drafting, researching and analyzing matters regarding business operations” in 1998 revision (Article 38-4). The rationale for the scheme is that “the employer does not give concrete directions regarding such decisions as the means of accomplishment and the allocation of time, since the nature of these duties is such that the methods for their proper accomplishment must be left largely to the discretion of the workers”. A decision by the labor-management committee at workplace is necessary to introduce this scheme.

Recently, employer side has been demanding the introduction of so-called “white-collar exemption”. White-collar exemption is a US legislation concerning overtime pay. The Fair Labor Standards Act (FLSA) stipulates that an employer must pay at least one and half of the regular rate for all hours over 40 in a week in principle. But some categories of workers are exempted from this regulation. They are executive employees, administrative employees and professional employees. Those exempted workers are called “exempts” and other workers are “non-exempts”. Needless to say, this is not regulation on overtime itself but on overtime pay. United States have no legislation on working time except for this wage (de-)regulation. But Japan’s employer side and some scholars misunderstand it as a deregulation on working time and advocate its introduction into Japanese legislation. As for exclusion from working time regulation, Labor Standards Law already has a provision for workers in position of supervision or management (Article 41).

However, in 2006, Ministry of Health, Labor and Welfare carried out the discussion on white-collar exemption in the tripartite Labor Policy Council and at last drafted the Bill for the revision of Labor Standards Law to introduce the scheme. The Japanese-style white-collar exemption is not only exemption from overtime pay but exemption from working time regulations. In 2007, however, the government gave up proposing the bill to the Diet because of fierce critics from mass media and politicians. 
Legal Text:

Labor Standards Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law1.pdf
ILO Convention No.1 Limiting the Hours of Work in Industrial Undertakings to Eight in the Day and Forty-eight in the Week
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C001
ILO Convention No.14 concerning the Application of the Weekly Rest in Industrial Undertakings
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C014
ILO Convention No.30 concerning the Regulation of Hours of Work in Commerce and Offices 
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C030
ILO Convention No.52 concerning Annual Holidays with Pay
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C052
