LECTURE MEMORANDUM ON LABOR POLICY (WINTER 2008 HAMAGUCHI)

Chapter 3: Working Conditions Policy
Section 3: Wage Policy

The most important and controversial topics in wage issues may be wage systems such as seniority-based wage system, job-based wage system, skill-based wage system and performance-based wage system. These systems correspond to each stage of evolution in Japan’s labor policy. Seniority-based wage system was encouraged by the government in wartime and was pursued by left-wing trade unions just after the war. Job-based wage system was advocated by employer’s organization in 1950s and 1960s but finally failed to prevail. Skill-based wage system is the typical Japanese wage system which is closely linked with life time employment practice. It seems to be like seniority-based system, but it is based on employer’s assessment on worker’s skill instead of the length of service itself. It developed from 1960s to 1980s but has been criticized in 1990s. Over the past decade, performance-based wage system has been advocated eagerly. But it has revealed its own defect more recently. But Japan’s public policy on wage has not touched these sensitive issues. It has only regulated minimum wage and security of wage payment as well as equal pay for men and women.

All these topics on wage systems shall be discussed in “Human Resource Management” Course scheduled in next term (spring, 2007).

(1) Minimum Wage System

Minimum wage system is a system where the government fixes minimum wage rates with legal binding force and prohibits the payment below the rate. Employers are obliged to pay at or above the rate. Workers can claim the payment or recovery of the unpaid gap. ILO adopted Convention No.26 concerning the Creation of Minimum Wage-Fixing Machinery in 1928. In pre-war Japan, trade unions demanded its introduction but it did not realize. It was also in the wartime that introduced legally binding minimum wage rate for the first time with maximum wage rate. In 1939, Wage Control Order was issued which fix maximum wage rate. It was revised in 1940 to fix minimum wage rate too. The motive of the Order was to restrain the sharp rise in wages brought by shorthand. But it was the first minimum wage legislation in Japan’s labor policy.
(a) Pseudo Minimum Wage System

After the surrender in 1945, the Order was repealed and new Labor Standards Law was enacted which included provisions on minimum wage. The law stipulated that “the administration may, if it considers it necessary, fix minimum wages for workers engaging certain work or job”. But it was not implemented. In 1950, Ministry of Labor tried to fix minimum wage at least in 4 sectors, but it failed because of oppositions from other Ministries, particularly MITI. In the meantime, both right wing and left wing Socialist Parties proposed Minimum Wage Bills. But it seemed impossible to enact such a progressive law.

In this situation, Ministry of Labor took an innovative measure to fix something concerning minimum wage rate which might not be called “minimum wage”. The “minimum wage rate” was something which was agreed among employers, not between employer and trade union. This was inspired by the agreement among canned food employers in Shizuoka prefecture. From the viewpoint of competition law, it could violate the prohibition of bid rigging. But nobody suspected it then. Ministry of Labor issued a circulation which promotes the conclusion of such agreements among employers in 1957.

In 1959, the first law in the name of Minimum Wage Law was enacted. But it contained provisions on just two types of minimum wage. The first was minimum wage fixed in collective agreement concluded between management and labor. Trade Union Law already stipulated the regional general binding effect (legal effect of collective agreement extended to non-members of the parties in the region by the administrative decision). But very few trade unions have utilized this option because of their company-based organizations. The first type minimum wage just reproduced this system. Naturally, few trade unions were interested in this option.

The second type was the above-mentioned minimum wage fixed in agreement among employers. There were no similar examples in the advanced economies. Trade union side criticized it as a “pseudo minimum wage”. At the beginning, the government said it could ratify the ILO Convention No.26 when the Law was enacted. But the Convention required that “the employers and workers concerned shall be associated in the operation of the machinery ･･･ in any case in equal numbers and on equal terms”. It was questionable for the system to satisfy the requirement of the Convention.
(b) Proper Minimum Wage System


In 1966, Ministry of Labor consulted the tripartite Central Minimum Wage Council on future minimum wage system “in order to adapt the Minimum Wage Law to satisfy the ILO Convention”. Based on the report of the Council, the Law was completely revised in 1968. The notorious provision on agreements among employers was repealed and new provision on minimum wages fixed by the tripartite Council was established. Legally speaking, they are fixed by the Chief of the Prefectural Labor Office based on the opinion of the Council. But actually the Council fixes them. This enabled the government to ratify the ILO Convention No.26.

The minimum wages fixed by the tripartite Council are divided into two types. The first is regional minimum wage fixed in each prefecture. It is fixed by the tripartite Prefectural Minimum Wage Council on the basis of reference standards presented by the Central Minimum wage Council. Regional minimum wages vary from \618 per hour in Okinawa to \739 per hour in Tokyo (2007). 

The second type is sectoral minimum wage fixed for specific sectors based on the applications submitted by management and labor. It is a tripartite wage setting system complementing collective bargaining and collective agreement. The highest of sectoral minimum wages is above \800 level. Recently the Council for Regulatory Reform in Cabinet Office advocated the abolition of the sectoral minimum wage. Ministry of Health, Labor and Welfare started the Study Group on Minimum Wage in 2004 and a report was made in 2005. It recommended the abolition or drastic revision of sectoral minimum wage system. The tripartite Labor Policy Council has discussed the issues concerning minimum wage including this topic. In 2007, Minimum Wage Law was revised to alter the nature of sectoral minimum wage. It has binging effect in civil liability (Employers must pay at or above the sectoral minimum rate.), but it does not have criminal effect (An employer who does not pay the sectoral minimum rate is not prosecuted.). This revision made the scheme more close to collective agreement.

The level of minimum wage is very low. Regional minimum wage is just 36% of the average wage level. It affects only 1.7 % of all workers. The imbalance between minimum wage which is too low and public assistance which is too generous is also the focus of public policy debate. For example, a worker can earn only \120 thousand minimum wage for 1 month (\700 × 8 hours × 22 days = \123,000), but he/she can obtain \160 thousand livelihood protection payment (in case of 3 member family). It may functions as typical moral hazards.

The last report of the Council published in December 2006 recommended that the payment level of livelihood protection should be considered in fixing the regional minimum wage. 2007 revision of the Law stipulated that “in considering the livelihood cost of workers, the payment level of livelihood protection should be considered in order for workers to maintain the minimum standards of wholesome and cultured living”. This article clearly states that minimum wage level should be higher than payment level of livelihood protection.
(2) Minimum Wage for Industrial Homeworkers

Industrial homework is not new phenomenon. It goes back to cottage industry in pre-modern society. Industrial homeworkers are “engaged in manufacturing or processing of goods” as independent contractors. They are not under the direction of the orderer, so they are legally self-employed. But they are actually dependent on the orderer economically.

1947 Labor Standards Law excluded these workers from its coverage. But in 1950, Central Labor Standards Council recommended the enactment of law protecting industrial homeworkers. In 1957, then Socialist Party submitted a bill for Industrial Homeworkers Law, which provided that industrial homeworkers may organize a homeworkers union and it can negotiate and conclude a collective agreement with orderers or their organization.

The first provisions for homeworkers were established in the above-mentioned (pseudo) Minimum Wage Law in 1959. Chapter 3 of the Law stipulated that minimum homework wage could be fixed if there was already fixed minimum wage for employed workers. But no minimum homework wages were fixed for 7 years.


The breakthrough was a series of industrial accident (benzene intoxication) suffered by many homeworkers engaging sandal manufacturing in 1959. It raised a health and safety issue of homeworkers. Ministry of Labor set up Temporary Research Group on Industrial Homework and it recommended that industrial homeworkers should be protected by fixing of minimum wages and health and safety measures in 1960. In 1966, the first industrial homework minimum wage was fixed in Nara prefecture based on Minimum Wage Law.

In 1970, Industrial Homework Law was at last enacted. Minimum homework wages are fixed by Prefectural Homework Council. Also legally speaking, they are fixed by the Chief of the Prefectural Labor Office based on the opinion of the Council. Minimum homework wages are fixed in each work such as binding, inserting and masking of the parts of the printed circuit boards (\1.00, \1.20 and \0.80 respectively per piece in Tokyo (2005)).

The number of industrial homeworkers has declined from 1.81 million in 1970 to 235 thousand in 2005. 92% of them are women. Instead, the number of homeworkers engaging information processing has increased considerably (174 thousand people estimated in 2000). Ministry of Labor issued a guideline for this type of homework in 2000.

In 1996, ILO adopted Convention No.177 concerning Home Work. The Convention covers not only traditional industrial homework but also other services including information processing.

(3) Payment of Unpaid Wages

Wage is one of the most essential elements of employment contract. But workers do not receive any wage when an employer goes bankrupt and have no capacity to pay. There were many such cases in the recession after the oil crisis in 1973. Ministry of Labor requested Study Group on Labor Standards Law to explore the possibility to secure the workers with unpaid wages. The Group presented a report in 1975 and the proposed Security of Wage Payment Law was enacted in 1976. The Law obliged an employer to take preservative measures for the savings and retirement allowances. 

Payment of unpaid wages is the centerpiece of the Law. The government is conducting payment service of unpaid wages for workers who lost their jobs with wages unpaid because of bankruptcy or other insolvency. The characteristic of the scheme is that it is not restricted to legal insolvency but covers actual standstill where there is no prospect of resumption. This makes the scheme effective considerably. This scheme is financed with Workers’ Accident Compensation Insurance Fund. 

The amount of payment is as follows:

	Age of the worker
	Maximum limit of unpaid wages
	Maximum limit of payment

	45+

30-44

-29
	\3.7 million

\2.2 million

\1.1 million
	×0.8 = \2.96 million
×0.8 = \1.76 million
×0.8 = \0.88 million


Legal Text:

Labor Standards Law:

http://www.jil.go.jp/english/laborinfo/library/documents/llj_law1.pdf
Minimum Wages Law
http://www.jil.go.jp/english/laborinfo/library/documents/llj_law14.pdf
Security of Wage Payment Law
http://www.jil.go.jp/english/laborinfo/library/documents/llj_law15.pdf
ILO Convention No.26 concerning the Creation of Minimum Wage-Fixing Machinery
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C026
ILO Recommendation No.30 concerning the Application of Minimum Wage-Fixing Machinery
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R030
ILO Convention No.131 concerning Minimum Wage Fixing, with Special Reference to Developing Countries
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C131
ILO Recommendation No.135 concerning Minimum Wage Fixing, with Special Reference to Developing Countries
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R135
ILO Convention No.177 concerning Home Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C177
ILO Recommendation No.184 concerning Home Work
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R184
ILO Convention No.173 concerning the Protection of Workers' Claims in the event of the Insolvency of their Employer
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C173
ILO Recommendation No.180 concerning the Protection of Workers' Claims in the Event of the Insolvency of their Employer
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R180
